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JAMES WILSON — NATION BUILDER! 
By Lucien HuGH ALEXANDER 
PART IV 


Y the time the United States Con- 

stitution was ratified in 1788, James 
Wilson had triumphed over his political 
enemies and had become the leader of the 
dominant party in Pennsylvania, then the 
most important state in the Union; yet his 
rule was a sway of reason, resulting from 
universal recognition of his abilities as a 
leader of men and moulder of public opinion. 
William Findley, one of his most aggres- 
sive opponents in the Pennsylvania rati- 
fying convention of 1787, wrote that Wilson 
was “considered as the most able politi- 
cian in the state.” His commanding in- 
fluence is strikingly illustrated by the 
words of the leader of the opposition to the 
ratification of the United States Constitu- 
tion, who finding the Pennsylvania conven- 
tion, as the result of Wilson’s arguments, 
determined to ratify it, moved that the 
objections ‘of the minority, including a 
series of articles in the nature of amend- 
ments, be spread on the records. Wilson, 
opposing, demanded that the motion be 
reduced to writing, whereupon the leader 
of the opposition replied: 


“Indeed, sir, I know so well that if the 
honorable member from the city (Mr. Wil- 
son) says the articles shall not, they will 
not be admitted, that I am not disposed 
to take the useless trouble of reducing my 
motion to writing, and, therefore, I with- 
draw it.” 


When the Constitution was finally ratified 
by the number of states necessary to put it 
into operation, a great celebration was held 


1 Continued from the March number. 








in Philadelphia, July 4, 1788, which included 
a procession of a character never equalled 
since, with floats representative of the 
various vocations and trades of the people, 
and upon one of which sat the Judges of the 
Supreme Court of Pennsylvania. This float, 
as described by Francis Hopkinson, was in 
the form of a large eagle, drawn by six 
horses, and upon it was the Constitution 
framed and fixed on a staff, crowned with 
the cap of liberty, the words THE PEOPLE 
in gold letters being on the staff immedi- 
ately under the Constitution. In the pro- 
cession each of the thirteen states was rep- 
resented by a distinguished citizen, and 
James Wilson personified Pennsylvania. He 
was selected to deliver the oration! at Inde- 
pendence Hall, and it is said 20,000 people 
assembled to hear him. The oration was 
effervescent with the spirit of the time and 
the exultation resulting from the victory of 
the Constitution and faith and hope in the 
future. With the vision of the seer, he fore- 
shadowed the development of America: 
‘““The commencement of our government 
has been eminently glorious; let our pro- 
gress in every excellence be proportionably 
great. It will—it must be so. What an 
enraptured prospect opens on the United 
Lowing herds adorn our val- 
leys; bleating flocks spread over our hills; 
verdant meadows, enameled pastures, yellow 
harvests, bending orchards, rise in rapid 
succession from east to west. ... Com- 
merce next advances in all her splendid and 


embellished forms. The rivers and lakes 
and seas are crowded with ships. Their 








1 For same in full see Wilson’s Works (Bird 
Wilson edition, 1804) vol. III, pp. 299-311. 
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shores are covered with cities. The cities 
are filled with inhabitants. . . . Peace walks 
serene and unalarmed over all the unmo- 
lested regions — while liberty, virtue, and 
religion go hand in hand, harmoniously pro- 
tecting, enlivening, and exalting all! Happy 
country! May thy happiness be perpetual!’ 

After tracing the rise and fall of govern- 

mental institutions from the days of anti- 
quity, he exhorted the citizens of the young 
nation to frugality, temperance, and the 
highest civic duty, and painted in a power- 
ful word picture the fall of Rome as a warn- 
ing to the infant republic. ‘“‘A progressive 
state,’ he asserted, “‘is necessary to the 
happiness and perfection of man.”’ He 
abjured the people to protect the ballot and 
conscientiously to discharge their electoral 
duty, declaring: 
‘Of what immense consequence is it then 
that this primal duty should be faithfully 
and skillfully discharged! . . . You will for- 
give me, I am sure, for endeavoring to 
impress upon your minds, in the strongest 
manner, the importance of this great duty. 
It is the first concoction in politics. . . . Let 
no one say, that he is but a single citizen, 
and that his ticket will be but one in the 
box. That one ticket may turn the elec- 
tion. In battle every soldier should con- 
sider the public safety as depending on his 
single arm; at an election every citizen should 
consider the public happiness as depend- 
ing on his single vote.” 

It is not strange that it was to a man of 
such mental grasp and moral caliber that 
George Washington, who had learned to 
know and understand Wilson during the 
early years of the Continental Congress, 
should have insisted in 1782 that his nephew 
Bushrod Washington should go for instruc- 
tion in the law. Long years after, in 
1822, Bushrod Washington, then a Justice 
of the Supreme Court of the United States, 
wrote that his father had sent him to 
Philadelphia in the winter of 1781-82 with 
a view to the study of the law, and that 
General Washington, happening to be in 
the city, undertook to superintend the 
necessary arrangements for his establish- 





ment; and he adds that although James 
Wilson “required from his students a much 
higher fee than was usually paid to the 
other gentlemen of the law, the General 
unhesitatingly overruled the intention I 
expressed to him of entering some other 
office on account of that difference, by 
arguments strongly indicating the high 
opinion he entertained of’’ James Wilson, 
and in the same communication Mr. Justice 
Washington spoke of Wilson as “‘a sincere 
friend of the General.’’ George Washing- 
ton gave his personal note to Wilson for 
one hundred guineas ‘“‘for receiving my [his] 
nephew Mr. Bushrod Washington as a 


student of law in his office.’? This docu- 


ment is of such histuric interest that a 
facsimile reproduction, with Wilson’s receipt 
endorsed, is here inserted through the 
courtesy of Hon. Hampton L. Carson, 
former Attorney General of Pennsylvania, 
in whose historical collection it now is. 

On August 7, 1790, the trustees of the 
College of Philadelphia, afterwards the 
University of Pennsylvania, as the result 
of the suggestion of Charles Smith, Esq., 
son of the Provost, and formerly a student 
in James Wilson’s law office, appointed a 
committee of three, of which Wilson was 
one, to consider the propriety of establish- 
ing a law professorship, and one week later 
they submitted an outline plan, prepared 
by Wilson, for a course of law lectures. It 
is still preserved among the Wilson papers 
in the Historical Society of Pennsylvania, 
It is so clear and so applicable to present 
day conditions that we here reproduce the 
essential portions: 


“The object of a system of law lectures. 


in this country should be to explain the 
Constitution of the United States, its parts, 
its powers, and distribution, and the opera- 
tion of those powers; to ascertain the merits. 
of that Constitution by comparing it with 
the constitutions of other states, with the 
general principles of government, and with 
the rights of man; to point out the spirit, 
the design, and the probable effects of the 
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GEORGE WASHINGTON'S NOTE 


laws and treaties of the United States; to 
mark particularly and distinctly the rules 
and decisions of the federal courts in matters 
both of law and. practice. 

“To examine legally, critically, and his- 
torically the constitutions and laws of the 
several states in the Union; to compare 
those constitutions and laws with one 
another, and with the general rules of law 
and government; to investigate the nature, 
the properties, and the extent of that 
connection which subsists between the 


| federal government and the several states, 
and, of consequence, between each of the 
states and all the others. 

“To illustrate the genius, the elements, 
the origin, and the rules of the common 
law, in its theory and in its practice; to 
trace as far as possible that law to its 
fountains, to the laws and customs of 
the Normans, the Saxons, the Britons, the 
ancient Germans, the Romans, and perhaps 
in some instances the Grecians. 

“Under this head it is to be observed, 
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that the common law, in its true extent, 
includes the law of nations, the civil law, 
the maritime law, the law-merchant, and 
the law, too, of each particular country, in 
all cases in which those laws are peculiarly 
applicable. All the foregoing subjects of 
discussion should be contrasted with the 
practice and institutions of other countries. 
They should be fortified by reasons, by 
examples, and by authorities; and they 
should be weighed and appreciated by the 
precepts of natural and revealed law.” 


To this man, James Wilson, jurisprudence 
was a syrithetic science, and not a mere 
group of isolated subjects to be taught 
independently and without a comprehen- 
sive presentation of the interdependent and 
reciprocal relations of its various branches; 
to him it was also a philosophic ethical 
science, based on reason and justice, the 
various subdivisions of which he believed 
must necessarily be studied as a correlated 
whole for a proper comprehension of the 
particular parts. 

The proposed law course was established 
to consist of twenty-four lectures per annum, 
the fees to be paid by each pupil not to 
exceed ten guineas, and James Wilson on 
the 17th of August, 1790, was unanimously 
elected by the trustees by ballot to the 
chair created, and thus became the first 
professor of law in America, The initial 
lecture was delivered on the 15th of Decem- 
ber, 1790, in the presence of President 
Washington and many distinguished guests, 
including his cabinet, members of Congress, 
the judges of the national and state courts, 
and the executives, as well as legislative 
bodies, of both Pennsylvania and Philadel- 
phia. At the conclusion of the lecture, the 
degree of LL.D. was conferred upon him. 
Many ladies were present, among them 
Mrs. Washington and Mrs. Alexander Hamil- 
ton, and Wilson alluding to the ladies, 
facetiously remarked that he had never 
before addressed such ‘‘a fair audience.” 
Invitations had been issued by Mr. Justice 
Wilson — for he was then senior Justice of 
the Supreme Court of the United States — 





to the President and his Cabinet, the mem- 
bers of Congress, etc., etc., and the Penn- 
sylvania Colonial Records show that the 
Supreme. Executive Council of Pennsyl- 
vania formally resolved to attend in a body. 
The lectures are included in Wilson’s Works, 
a second edition of which was published in 
1896' by James DeWitt Andrews, LL.D., 
who so truly says in his introductory note: 

“Would you trace the history of popular 
governments, you will find the whole out- 
line traced by the master hand of Wilson in 
these lectures, prepared especially to instruct 
the American student as to the difference 
between the institutions which had before 
existed and the political system of law and 
government which exists in the United 
States. . . . In one respect Wilson’s Works 
are remarkable. It is in this: each funda- 
mental principle is in every instance traced 
to its source, whether it shall be a principle 
enunciated by Socrates, Aristotle, Cicero, 
Gaius, Puffendorf, Locke, Grotius or Hobbes, 
Descartes or Hume, Vattel or Domat, who 
may have written upon some proposition 
or problem of the law or government.”’ 

There is no clearer or more satisfactory 
exposition anywhere of the basic principles of 
our system of jurisprudence and government 
than Wilson enunciated in these lectures 
and in the luminous arguments concerning 
the Constitution, which have fortunately 
been preserved to posterity, and which 
as the years go on, and Wilson’s real worth 
becomes fully appreciated, are destined to 
be held in the highest esteem. 

Wilson’s earliest biographer, Robert Waln, 
Jr., writing of him in Sanderson’s Lives of 
the Signers, a quarter of a century after his 
death, described him as ‘“‘about six feet in 
height, erect, or rather, if the expression 
may be allowed, stooping backward.” He 
also says: 

“His person was dignified and respec- 
table; and his manner a little constrained, 
but not ungraceful. His features could not 
be called handsome, although they were far 
from disagreeable; and they sometimes 
bore the appearance of sternness, owing to 
his extreme nearness of sight.”’ 


a Wilson’s Works, Callaghan and Co., Chicago, 
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Apropos of this last remark, his friend 
Thomas Smith, a member of the Continental 
Congress, in a letter speaks of his looking 
through his spectacles, “like a surveyor 
through a compass,” adding jokingly, for the 
letter was addressed to Wilson, ‘‘with a 
good-natured smile upon your countenance, 
so that all the house might see what excel- 
lent and white teeth you have.”” The disin- 
terment of Wilson’s remains, at which the 
writer was present, disclosed that the last 
intimation had substantial foundation in 
fact; that the occlusion of the upper and 
lower dentures was remarkably perfect; and 
that the lower jaw, while well proportioned 
and not objectionably obtruding, was un- 
usually long and massive, with the chin 
very broad and square, all betokening that 
strength and determination of character 
which, in Wilson, were such dominant 
traits. The remnants of the coffin showed 
the inside measurement to have been six 
feet one inch in length. His wealth of 
hair still retairfed the bright auburn hue of 
the typical Scot, and was bound in a cue, 
after the manner of his time, though in life 
it was no doubt often well powdered, if we 
may judge from the snow whiteness of the 
hair in the miniature,? painted from life 
and reproduced as the frontispiece of the 
January issue. 

The portrait of Wilson by Trumbull in 
his The Congress Voting Independence, now 
in the possession of Yale University, and 
in which Wilson’s is one of the five full 
length figures, shows a man of great power 
and personal vigor, with determination 
stamped on every line of face and figure. 
This painting, so superbly engraved nearly 
a century ago by Durand, and extensively 
distributed, is far superior to the replicas, 
one in Hartford and the other in the Capitol 
at Washington, in both of which the por- 
traiture is most défective. 

1 They were very large with wide, heavy frames 
and are now in the possession of Mr. Israel W. 
Morris, of Philadelphia. 


? Now in possession of the Montgomery family 
of Philadelphia. 





William Rawle, the elder, in an address 
delivered in 1824, declared that Wilson’s 
views on the great questions of the day 
““were luminous and comprehensive,” and 
that ‘his knowledge and information always 
appeared adequate to the highest subject, 
and justly administered to the particular 
aspect in which it was presented.”” He also 
said: 

‘“His person and manner were dignified; 
his voice powerful, though not melodious; 
his cadences judiciously, though somewhat 
artificially regulated. His discourse was 
generally of a reasonable length; he did not 
affect conciseness nor minuteness; he struck 
at the great feature of the case, and neither 
wearied his hearers by a verbose prolonga- 
tion, nor disappointed them by an abrupt 
conclusion. But his manner was rather 
imposing than persuasive, his habitual effort 
seemed to be to subdue without conciliat- 
ing, and the impression left was more like 
that of submission to a stern than a humane 
conqueror.” 

On the other hand, Dr. Benjamin Rush, 
who served with him in the Continental 
Congress and who knew him intimately, 
declared that “he reasoned, declaimed, and 
persuaded, according to circumstances, with 
equal effect;’’ that “his mind, while he 
spoke, was one blaze of light;’’ and that 
“his eloguence was of the most command- 
ing kind.” Francis Hopkinson bore simi- 
lar testimony in a letter to Jefferson, declar- 
ing that ‘‘the powers of Demosthenes and 
Cicero seem to be united in this able orator.” 
Still another contemporary, Alexander Gray- 
don, in his celebrated Memoirs, recorded 
that ‘“‘he never failed to throw the strongest 
light on his subjects, and seemed to flash 
rather than elicit conviction syllogistically,”’ 
and that ‘“‘he produced greater orations than 
any other man I have ever heard”’; and his 
great contemporary, Robert R. Livingston, 
of New, York, wrote to Jefferson that his 
oratory in the Pennsylvania ratifying con- 
vention ‘‘combined information, logic, and 
eloquence with resistless effect.” ‘‘ His 
voice,’’ records Waln, ‘‘was powerful,’’ and 
“its cadence perfectly modulated.”’ 
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With all his great abilities and marvelous 
talents, he had sublime confidence and 
faith in humanity and in mankind’s ability 
to work out its mission on earth; and like 
so many men of massive mind, he was 
possessed of a simplicity of demeanor, in- 
deed to such an extent as to afford ‘‘fre- 
quent cause of good-humored merriment to 
his friends,” as noted in the sketch of his 
life in Sanderson’s Lives of the Signers. 
Waln also remarked that ‘‘ Wilson was more 
a man of books, than of the world.” 

In his writings and speeches he illustrates 
or quotes from Plato, Aristotle and Homer, 
from Cato, Cicero, Cesar, Brutus and Cali- 
gula, as well from Bolingbroke, Bacon, the 
Bishop of Tours, Bishop Taylorand Berkeley, 
Bishop of Cloyne, and a host of others, 
among them, Dr. Robertson, Pope, Addison 
and Milton, Barbeyrack, Gogeut, Kaims and 
Puffendorf, Adam Smith, Blackstone, Coke, 
Yelverton, Justinian, Hadrian, Alfred the 
Great, Frederick the Great, Solon and 
Lycurgus, Marcus Antonius, Hodreau, Des 
Cartes, Beccaria, Heineccius, Hobbes, Locke, 
Hume, Sully, Lelia, Carew, Baron de 
Wolfius, Vattel, Domat, Necar, Fortesque, 
Burlamaqui and so on almost ad infinitum. 

The celebrated traveler, the Marquis de 
Chastellux, Major General in the French 
army, when on his travels in America, 
1780-82, was deeply impressed by his wide 
reading, recording in his notes’ that Wilson, 
‘“‘a celebrated lawyer,” ‘‘ has in his library 
all our best authors on public law and juris- 
prudence; the works of President Montes- 
quieu and of the Chancellor d’Aquessau, 
hold the first rank among them, and he 
makes them his daily study.” 

Waln in his biographic outline of Wilson’s 
life records: 


“In private life he was friendly, inter- 
esting, and hospitable; amiable and benevo- 
lent in his deportment; of strict truth and 
integrity; and affectionate and indulgent 
as a husband and father. In a word, his 
domestic character and conduct were such 


1 Chastellux’s Travels (English translation, Lon- 
don, 1787) Vol. I. p. 224. 





as, uniformly, to secure the reverence and 
affection of his family and friends.” 

Sometime after the “Fort Wilson Riot” 
in 1779, Wilson moved to Chestnut Street 
between Fourth and Fifth, later resided at 
274 Market Street, and on the r4th of 
April, 1788, took possession of the house at 
the Southwest corner of 7th and Market 
Streets, Philadelphia, in which the Declara- 
tion of Independence was written. 

On the 14th of April, 1786, he was called 
upon to mourn the death of his wife, whom 
he buried in Christ Churchyard, and to 
whose memory he erected a tablet, describ- 
ing her as “loved, honored, and lamented 


by her husband,’’ and by whose leaden. 


casket his own remains were tenderly laid 
at his reburial on November 22d, 1906. 
After the lapse of seven years, he in 1793 
married Hannah,’ daughter of Ellis Gray, a 
merchant of Boston. 

There were six children by the first mar- 
riage, and by the second a son, who died in 
infancy. There are no descendants of Judge 
Wilson now living. One son by the first 
marriage, Bird Wilson, became a Pennsyl- 
vania Judge, in 1802, in a judicial circuit 
embracing the counties surrounding Phila- 
delphia, and seventeen years afterwards he 
resigned from the bench to enter Holy 
Orders. 

There are many indications throughout 
James Wilson’s writings that he had strong 
religious convictions, and itis said that when 
he resided in Cumberland County, Penn- 
sylvania, he was a trustee of the Presby- 
terian church there. Soon after coming to 
America, he published, between 1767 and 
1769, with the Rev. William White, after- 
wards the distinguished first Episcopalian 
bishop in America, a number of essays 
entitled The Visitant. He was also on 
terms of close intimacy with the Rev. Dr. 
William Smith, first Provost of the Uni- 
versity of Pennsylvania. He was an active 

1 Judge Wilson’s letter of proposal to Miss Gray 


is now in the autograph collection of Mr. Simon 
Gratz, of Philadelphia. 
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member of the American Philosophical 
Society, and on July 7, 1789, was elected an 
honorary member of the Pennsylvania 
Society of the Cincinnati. He was an asso- 
ciate of Benjamin Franklin, serving with 
him in many organizations and on numer- 
ous committees, and when Franklin was 
unable to speak in the United States Con- 
stitutional Convention, it was to Wilson he 
sent his manuscript with the request that 
he would read his views. It was also to 
Wilson that that brilliant politician and 
leader of men, Alexander Hamilton, turned 
for help in the effort to elect George Wash- 
ington President of the United States, send- 
ing him on January 25, 1789, this letter,’ 
which has not as yet found a place in any 
of the many editions of Hamilton’s writings: 


‘““A degree of anxiety about a matter of 
importance to the new government induces 
me to trouble you with this letter. I mean 
the election of the President. We all feel 
of how much moment it is that Washington 
should be the man; and I aver I cannot 
think there is material room to doubt that 
this will be the unanimous sense. But asa 
failure in this object would be attended with 
the worst consequences, I cannot help con- 
cluding that even possibilities should be 
guarded against. 

“Everybody is aware of that defect in the 
constitution which renders it possible that 
the man intended for Vice-President may in 
fact turn up President. Everybody sees 
that the unanimity in Adams as Vice- 
President and a few votes insidiously with- 
held from Washington might substitute the 
former to the latter. And everybody must 
perceive that there is something to fear 
from the machinations of Anti-federal malig- 
nity. What in this situation is wise? By 
my accounts from the North, I have every 
reason to believe that Adams will run there 
universally. I learn that he is equally 
espoused in Jersey, Pennsylvania, and Dela- 
ware and that Maryland is not disinclined 
to him. I hear of no persons thought of to 
the South, but Rutledge in South Carolina 
and Clinton in Virginia. As the accounts of 








1 In the possession of Mr. Israel W. Morris, of 
Philadelphia, executor of Wilson’s last surviving 
descendant, a granddaughter, Miss Emily Hollings- 
worth. 





the appointments of electors will satisfy the 
partisans of those Gentlemen in each of 
those states, that they will have no coad- 
jutors elsewhere, it seems not improbable 
that they will relinquish the attempt in 
favor of their intended candidates. Here 
then is a chance of unanimity in Adams. 
Nothing is so apt to beget it as the opinion 
that the current sets irresistibly towards 
him. Men are fond of going with the stream. 
Suppose personal caprice or hostility to the 
new system should occasion half a dozen 
votes only to be withheld from Washington 
— what may not happen? Grant there is 
little danger. If any, ought it to be run? 

“The votes from New Hampshire to 
Delaware inclusively, and exclusive of New 
York, are 41, south of Delaware, 32. Here, 
supposing equal unanimity on each side in 
a different candidate, the chance is that 
there will be Eight votes to spare from 
Adams, leaving him still a majority. Take 
the probability of unanimity in the North 
in Adams and of division in the South be- 
tween different candidates, and the chances 
are almost infinite in his favor. Hence I 
conclude it will be prudent to throw away a 
few votes, say 7 or 8, giving these to persons 
not otherwise thought of. Under this im- 
pression I have proposed to friends in Con- 
necticut to throw away two, to others in 
Jersey to throw away an equal number, and 
I submit it to you whether it will not be 
well to lose three or four in Pennsylvania, 
Your advices from the South will serve you 
as the best guide; but for God’s sake let 
not our zeal for a secondary object defeat 
or endanger a first. I admit that in several 
important views, and particularly to avoid 
disgust to a man who would be a formidable 
head to Antifoederalists — it is much to be 
desired that Adams may have the plurality 
of suffrage for Vice-President; but if risk 
is to be run on one side or on the other 
can we hesitate where it ought to be pre- 
ferred? 

“If there appears to you to be any danger, 
will it not be well for you to write to Mary- 
land to qualify matters there? 

“Yrs sincerely and affec’ly 
“A, Hamilton.” 


In January, 1789, Wilson was elected at 
the head of the Pennsylvania electoral 
ticket, and the deliberatious of the first 
electoral college resulted in George Wash- 
ington triumphing over Adams and being 
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elected first President of the United States. 
It has been said that James Wilson was 
Washington’s first choice for Chief Justice, 
but that political reasons resulted in the 
appointment of John Jay, with James 
Wilson merely as an Associate Justice. 

In making the appointment, President 
Washington wrote him on Sept. 30, 1789: 


“IT experience peculiar pleasure in giving 
you notice of your appointment to the 
office of an Associate Judge in the Supreme 
Court of the United States. 

“Considering the Judicial System as the 
chief Pillar upon which our national Gov- 
ernment must rest, I have thought it my 
duty to nominate for the high office, in 
that department, such men as I conceived 
would give dignity and lustre to our national 
character — and I flatter myself that the 
love which you have to our country, and a 
desire to promote general happiness, will 
lead you to a ready acceptance of the 
enclosed commission. . . .”’ 





The commission is dated the 29th of 
September, and now hangs in the Law 
School of the University of Pennsylvania. 
Wilson took the oath of office on October 
5, 1789, and at once entered upon that 
career which in the course of a few years 
afforded him the opportunity to write the 
all potent decision in the case of Chisholm v. 
Georgia, upon which, as has been so truly 
said, ‘‘rests the governmental fabric of the 
United States.” 

Wilson believed ‘‘ Justice to be the great 
interest of man on earth,”’ that the minis- 
ters of the law were the conservators of 
the liberties of the people; that they should 
have that same respect for Constitutional 
restraints which he asserted it to be their 
duty to demand from and impose upon 
both the Executive and Legislative depart- 
ments of the government. Judicial deci- 
sions controlled by considerations of policy 
were to him utterly abhorrent. With these 
scathing words of denunciation, he warned 
against them: 

“Among all the terrible instruments of 


arbitrary power, decisions of Courts, whetted 
and guided and impelled by considerations 





of policy, cut with the keenest edge, and 
inflict the deepest and most deadly wounds.”’ 


To Wilson there was no No-man’s land 


between the limits of national and state 


jurisdictions — no vacancies or _ interfer- 
ences. He had a broader and more com- 
prehensive grasp of the Constitution than 
had any man of his time, and certainly 
none have excelled him since, not even 
Marshall who was bound and restricted by 
the limits of the issues before him for adju- 
dication, and who left behind him no great 
treatise on the Constitution as did Wilson. 
It is not strange that Wilson should have 
foreshadowed all of Marshall’s great opin- 
ions and should have clearly enunciated 
the most far-reaching constitutional prin- 
ciple John Marshall ever wrote into a deci- 
sion, and this Wilson did in 1791 in these 
plain and simple words in his law lecture 
on the legislative powers of Congress: ' 

“The powers of Congress are, indeed, 
enumerated; but it was intended that those 
powers, thus enumerated, should be effect- 
ual, and not nugatory. In conformity to 
this consistent mode of thinking and acting, 
Congress has power to make all laws, which 
shall be necessary and proper for carrying 
into execution every power vested by the 
Constitution in the government of the 
United States, or in any of its officers or 
departments.” 

Did John Marshall know of Wilson’s 
writings? Did his great colleague, Joseph 
Story, know? Theoretically it is incon- 
ceivable that they did not; but any who 
are curious enough to look will find Mr. 
Justice Story’s autograph copy of Wilson’s 
Works (edition, 1804) in the Library of 
Congress —in the Congress branch, under 
the Supreme Court room in the Capitol. 

Wilson, when a Justice of the Supreme 
Court, acted with courage and fortitude at 
the time of the insurrection in Pennsyl- 
vania, known as the Whiskey Rebellion. 
Congress had passed an excise law on March 
3, 1791. The senators from Pennsylvania 


, Wilson’s Works, 1804 ed. Vol. II, p. 181; 
1906 ed. Vol. II, p. 509. 
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were instructed by the Legislature to oppose 
the law as one “established on principle 
subversive of peace, liberty, and the rights 
of citizens.’”’ The agents of the National 
Government sent to collect the excise tax 
were maltreated and driven away, and 
United States marshals attempting the 
service of writs were tarred and feathered. 
Even Albert Gallatin, afterwards Secretary 
of the Treasury under Jefferson, was a 
leader in the opposition to the collection of 
the tax, serving as secretary of a mass 
meeting of seven thousand armed insur- 
gents on August 1, 1794. The situation 
had become most critical, Washington sub- 
sequently declaring that many persons in 
the western parts of Pennsylvania ‘‘ have at 
length been hardy enough to perpetuate acts 
which I am advised amount to treason, 
being overt acts of levying war against the 
United States.’’ The Governor of Penn- 
sylvania, General Thomas Mifflin, declined 
to take the initiative in calling upon the 
National Government for assistance. Wil- 
son, however, was equal to the emergency, 
and unflinchingly met the issue on the 4th 
of August, 1794, by a brief and formal 
communication to President Washington 
notifying him: 

“‘In the counties of Washington and Alle- 
gheny in Pennsylvania, laws of the United 
States are opposed and execution thereof 
obstructed by combinations too powerful to 
be suppressed by the ordinary course of 
judicial proceedings or by the powers vested 
in the marshall of that district.” 

There he stopped, — he made no recom- 
mendation. His statement was all suffi- 
cient. Washington promptly acted, and on 
August 7th, by his proclamation, called upon 
the insurgents to disperse and retire peace- 
ably to their homes. The warning being 
unheeded, Washington issued a requisition 
on the governors of Pennsylvania, Virginia, 
Maryland, and New Jersey, for fifteen thou- 
sand militia and in person accompanied 
the troops as far as Carlisle. The insur- 
rection was suppressed merely by the show 





of federal force at the scene of the disturb- 
ances. Had Wilson temporized with the 
situation and lacked the courage to certify 
the facts to Washington, it is probable the 
insurrection would have gained such head- 
way as seriously to affect the ability of the 
national government to suppress it with- 
out bloodshed and resultant bitter feeling 
and resentment towards the Federal author- 
ities. 

The climax, however, in Wilson’s career 
came in 1793, when he wrote the all potent 
and powerful opinion in the case of Chis- 
holm v. Georgia,' declaring the United 
States to be a nation, the court standing 
with him three to two. Speaking of the 
decision in that case, Judge Cooley, in his 
lectures on constitutional law, says: 

“Justice Wilson, the ablest and most 
learned of the associates, took the national 
view and was supported by two others... . 
The Union could scarcely have had a valu- 
able existence had it been judicially deter- 
mined that the powers of sovereignty were 
exclusively in the States or in the people of 
the States severally.”’ 

Another able writer, in an article? char- 
acterizing Wilson as ‘‘The Pioneer of Ameri- 
can jurisprudence,” declares: 

“On the foundation of this decision rests 
the governmental fabric of the United 
States. ... Wilson set to himself the 
task of answering the question, ‘Do the 
people of the United States form a nation?’ 
This question is illustrated by copious 
classical, historical, and juridical references, 
presented with the vivacity of an earnest 
debater, the answer constituting a thesis in 
which the broad observations of a scholar, 
the close analysis of a jurist, and the pro- 
found researches of a philosopher are happily 
united.” 

Still another,’ referring to this great 
decision and Wilson’s invaluable services 
to our nationality as exemplified therein, 
asserts : 


1 2 Dallas, 4109. 

2 Professor J. O. Pierce in The Dial, Vol..-XX, 
p. 236. 

3 The Nation, Vol. LXII, p. 494 (1896). 
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“The sovereignty of the Union had been 
recognized, the idea of the state as a sub- 
ordinate political agency had been formu- 
lated — views to be wholly lost sight of, 
and to be vindicated two generations later 
by force of arms in a conflict which ended 
in their complete triumph. One of the 
earliest heralds of the true constitutional 
meaning and scope of that great conflict 
seems to have been Wilson.”’ 

The doctrine’ was thus authoritatively 
enunciated by the highest tribunal in the 
land, by a majority vote of one, that we 
are a nation, and not a mere confederacy of 
sovereign states. ames Wilson’s third great 
mission in America had been accomplished. 

There is yet a fourth—it is yet to be 
achieved, but it will not be until the spirit 
of the Constitution as Wilson conceived it 
and gave it birth, shall pervade the nation; 
not until there shall be removed, by an 
application of his doctrine, that ‘endless 
confusion and intricacy’’ with reference to 
national and state powers, which now 
exist, and which Wilson predicted would 
“unavoidably ensue ’”’ if the fundamental 
principles, upon which our dual form of 
government was established, were not prop- 
erly observed. That this day will come 
none can doubt who have faith in the future 
of the American nation. When it does, 
Wilson will for the first time rise to his 
true proportions in the hearts and affec- 
tions of the American people. He has left 
with us these weighty words of wisdom and 
of warning: 

“TI consider the people of the United 
States, as forming one great community; 
and I consider the people of the different 
states, as forming communities again on a 
lesser scale. From this great division of 
the people into distinct communities it will 
be found necessary that different propor- 
tions of legislative powers should be given 
to the governments, according to the nature, 
number, and magnitude of their objects. 

“Unless the people are considered in these 
two views, we shall never be able to under- 
stand the principle on which this system was 
constructed,” * 


1 McMaster & Stone’s Pennsylvania and the 
Federal Constitution, p. 316. 





At another time he wrote in a holographic 
letter to George Washington: 


“The most intricate and the most delicate 
questions in our national jurisprudence will 
arise in running the line between the author- 
ity of the National Government and that of 
the several States. . . . It is probable. . 
that neither vacancies nor interferences will 
be found, between the limits of the two 
jurisdictions. For it is material to observe, 
that both jurisdictions together compose or 
ought to compose only one uniform and 
comprehensive system of government and 
laws.’’? 


Elsewhere he asserted: 


“Whenever an object occurs, to the 
direction of which no particular State is 


competent, the management of it must, of . 


necessity, belong to the United States in 
Congress assembled.’’? 


The thought, which was crystallized into 
the General Welfare Clause of the Constitu- 
tion, he expressed thus: 


“The states should resign to the national 
government that part, and that part only, 
of their political liberty, which, placed in 
that government, will produce more good 
to the whole, than if it had remained in the 
several states.’’® 

Still again he declared: 

“Whatever object of government is con- 
fined in its operation and effects within the 
bounds of a particular state, should be con- 
sidered as belonging to the government of 
that state; whatever object of government 
extends in tts operation or effects beyond the 
bounds of a particular state, should be 
considered as belonging to the government 
of the United States.’’* 


Such is the Wilson Doctrine. 

On August 21,° 1798, James Wilson, at 
the age of fifty-six, died a broken-hearted 
man, in Edenton, North Carolina, at the 
home of his friend and colleague on the 
Bench of the Supreme Court of the United 





1 December 31, 1791 Washington Manuscripts, 
Library of Congress. 

2 Wilson’s Works (Andrews’ ed.) Vol. I, p. 558. 

8 Wilson’s Works (Andrews’ ed.) Vol. I, p. 539. 

* Wilson’s Works (Andrews’ ed.) Vol. I, p. 538. 

5 Not August 28 as most historians incorrectly 
have it. 
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States, Mr. Justice Iredell. He had ex- 
changed circuits with the latter to escape 
the importunities of avaricious creditors 
pressing claims, — debts, which Wilson him- 
self said ‘were originally none of mine.” 

He had lost his fortune through the fail- 
ure of many of the same enterprises which 
wrecked Robert Morris, the financier of the 
Revolution, and sent that great patriot toa 
debtors’ prison, imprisonment for debt not 
yet having been abolished in Pennsylvania. 
The evident fact is that Wilson had such faith 
in the future development of America, and 
so keen a desire to hasten it that he put his 
money, as did many of the great statesmen 
of the time, into wild land,’ buying more 
than he could carry, and all his available 
assets were swept away. 

That Wilson was prompted to make 
these investments mainly as the result of an 
earnest desire to help the development of 
his country, rather than from purely mer- 
cenary motives, none can doubt who ex- 
amine his papers, study his views, and grasp 
the trend of his mind. Of property he 
declared: 

“Property is not an end, but a means, 
How miserable, and how contemptible is 
that man who inverts the order of nature 
and makes his property, not a means, but 
an end.” 

Referring to the future of America, con- 
cerning agriculture, he asserted: 

“Our strength will be exerted in the 
cultivation of all the arts of peace. Of 
these the first is agriculture. ... On agri- 
culture, therefore, the wealth of nations is 
founded. Whether we consult the obser- 
vations that reason will suggest, or attend 
to the information that history will give, 
we shall, in each case, be satisfied of the 


1 An anonymous attack upon the memories 
of James Wilson and Patrick Henry, extensively 
printed some months ago, deserves no further 
notice than this comment. It was traced to its 
source, and authorities for the assertions de- 
manded, and such as were finally furnished, after 
repeated demands, not only completely vindi- 
cated Patrick Henry, but failed in any way even 
to implicate James Wilson. 





influence of government, good or bad, upon 
the state of agriculture.” 
Again he said: 


“The wise and virtuous Numa was the 
patron of agriculture. He distributed the 
Romans into pag? or villages, and over each 
placed a superintendent to prevail with 
them, by every motive, to improve the 
practice of husbandry.” 

Still again: 

“Let us attend a moment to the situa- 
tion of this country; it is a maxim of every 
government, and it ought to be a maxim 
with us, that the increase of numbers in- 
creases the dignity, the security, and the 
respectability of all governments; it is the 
first command given by the Deity to man, 
increase and multiply; this applies with 
peculiar force to this country, the smaller 
part of whose territory is yet inhabited. 
We are representatives, Sir, not merely of 
the present age, but of future times; 
not merely of the territory along the sea 
coast, but of regions immensely extended 
westward. We should fill, as fast as pos- 
sible, this extensive country, with men who 
shall live happy, free, and secure. To 
accomplish this great end ought to be the 
leading view of all our patriots and states- 
men.” 


With Wilson holding such views as these, 
we can understand why, as early as 178s, 
he endeavored to interest financiers in The 
Netherlands in the development of the 
vast, unpopulated regions of the United 
States; and why he himself came to acquire 
large interests in land companies, and 
endeavored to promote colonization on a 
most extensive scale. The men of his time 
did not have his far-reaching vision, and it 
is doubtful if they altogether understood his 
motives. Among the Wilsonia in the His- 
torical Society of Pennsylvania, is a holo- 
graphic manuscript, thirty-five legal pages 
in length, containing “‘notes on cultivation 
of unused land in the United States’’ and a 
“Prospectus of an Association for the Pro- 
motion of Immigration from Europe.” But 
James Wilson was too far in advance of 
his time, and through the treachery of 
supposed friends and through circumstances 
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over which he had no ultimate control, 
many of his plans failed of fruition during 
his lifetime, and he ‘fell in the traces” 
overburdened, laboring for the country he 
loved and for the advancement of the great 
principles of civil liberty to which he had 
devoted his marvelous talents and the best 
portions of his time, energies, and life. 

Such are the landmarks of James Wil- 
son’s wondrous career of activity, and they 
also mark great crisal points in the early 
history of the American people. 

As the years go on, his name will be asso- 
ciated more and more with that of Wash- 
ington, as it often was during their lifetime. 
Jefferson relates in his Ana that in 1793, 
at a cabinet meeting, General Knox, the 
Secretary of War, introduced a cartoon 
recently printed, entitled ‘‘The Funeral of 
George W and James W——, King 
and Judge,” in which the President was 
represented as placed on a guillotine, and 
Jefferson records this interesting sidelight 
on Washington: 





“The President was much inflamed; and 
got into one of those passions when he 
cannot command himself; ran on much on 
the personal abuse which had been bestowed 
on him; defied any man on earth to pro- 
duce one single act of his since he had been 
in the government which was not done on 
the purest motives; [declared] that he had 
never repented but once on having slipped 
the moment of resigning his office — and 
that was every moment since; that by God 
he had rather be in his grave than in his 
present situation; that he had rather be on 
his farm than to be made Emperor of the 
World; and yet that they were charging him 
with wanting to be a King.” 





Wilson was a truer Democrat than Jeffer- 
son and a better Federalist than Hamilton, 
for he founded his entire theory of govern- 
ment on the people, absolutely and irrev- 
ocably, and while ardently advocating the 
upbuilding of the nation, stood like a rock 





against the abolition of the states, all of 
which represents not inconsistency but a 
broad, comprehensive grasp of fundamental 
principles. His faith in the people was real 
and sincere,—in his last analysis they 
were the sole and only hope in a republic. 
He asserted that under such a government: 


“There is a remedy, therefore, for every 
distemper of government, if the people are 
not wanting to themselves. For the people 
wanting to themselves there is no remedy.” 


Our nation is yet in its infancy, and it is 
probable that a hundred, three hundred, or 
five hundred years hence, when the per- 
spective of time shall have adjusted the 
proportions, two great figures will loom 
from the Revolutionary period, the one, 
Wilson’s, whose brain conceived and cre- 
ated the nation; the other, Washington’s, 
who wielded the physical forces that made 
it. While doubtless the affections of Ameri- 
cans will always be centered in Washington 
as ‘‘the father of his country,”’ the world at 
large will be apt to place one above the 
other, and as to which will receive the 
laurel wreath of highest fame will probably 
depend upon whether at that distant day 
a man who wielded the physical forces will 
be deemed equal to the man who swayed 
the intellectual forces of his time. But 
however this may be, James Wilson’s fame 
is secure as the greatest intellectual power 
dominating the nation at its birth, and his 
services to our people, his doctrines and 
governmental theories are destined, in the 
oncoming years, more and more to receive 
popular recognition; for we live in an age 
of research, and they cannot escape the 
attention they deserve. ‘‘Melius est petere 
fontes, quam sectart rivulos;” it is better 
to seek the fountains than to follow the 
rivulets. 


PHILADELPHIA, Pa., April, 1907. 
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THE JUSTIFICATION OF FAIR COMPETITION 


By Bruce Wyman 


I 


N any consideration of industrial prob- 

lems we are confronted by the long 
established condition of free competition 
and the still unquestionable desire for its 
continued maintenance. Even in these pres- 
ent days of elimination of competition by 
combination, the public policy for free com- 
petition is asserted often as vehemently as 
ever. For the most of men still believe, 
and the most of judges with them, that by 
the natural processes of free competition, 
men find their highest development. Of 
course, there are opposed to an absolutely 
free competition in fact the natural barriers 
which necessarily accompany an industrial 
organization. To such social limitations 
men may submit themselves however un- 
willingly, but in modern times legal restric- 
tion to individual advancement would not 
be endured in ordinary businesses. The 
final justification of the inevitable losses 
which free competition unfortunately in- 
volves is to be found in this well founded 
opinion that fundamental limitations upon 
free competition are not only wholly im- 
practical but wholly incompatible with 
individual liberty. 


II 


That this is all a matter of current opinion 
may be established by showing that other 
views were formerly expressed quite as 
confidently by the courts of law. In the 
medizval system as we see it in our earliest 
law reports, restriction of competition was 
the prevalent doctrine. It was conceived 
that it was better both for producer and 
consumer to have a special position in the 
economic order assigned to every man. 
Each man had a right to his place in the 
established order according to his rank 
with its corresponding duty. So long as 
this condition of affairs gave satisfaction 





to the most of men, it received the support 
of the most of courts. 

These special rights in special businesses 
met one at every turn in medieval trade 
and business. Almost all the crafts and 
manufactures were parcelled out by special 
franchises to various guilds and fraternities, 
each of which had exclusive right in its own 
field. So local trading and distant commerce 
was in the hands of the guilds merchant and 
trading companies each with an extensive 
monopoly by its original constitution. The 
same arrangements ordered activities within 
the manor. The course of husbandry and 
the rotation of the crops were regulated by 
an established system. The incidental ser- 
vices like those of baker, miller. farrier and 
butcher, were provided for by exclusive 
franchises. Markets and fairs were estab- 
lished for the sale of products and protected 
so that none might barter his goods else- 
where during those periods. And of course 
hunting and fishing was preserved and 
reserved. 

Times change, however, and the laws 
with them; when the doctrines of the 
renaissance became current men were no 
longer content with the older restrictions 
which so hampered the advancement of the 
individual. So faras one case can evidence it, 
the turning point in our law was the School- 
masters’ Case in 1410 (Y. B. rr Hen. IV. 
47. 21). The masters of a grammar school 
of Gloucester brought a writ of trespass 
against another master, and counted that 
the defendant had started a school in the 
same town, so that whereas the plaintiffs 
had formerly received 40d. a quarter from 
each child, now they only got 12d. to their 
damage. The counsel for plaintiffs con- 
tended that this interference shown and 
this damage proved made a good action 
on the case; he cited many instances of 
exclusive rights including the claim of the 
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masters of Paul’s that there should be no 
other masters in all London except them- 
selves. But Justice Hill said: There was 
no ground to maintain this action; since the 
plaintiffs had no estate but a ministry for 
the time; and though another equally com- 
petent with the plaintiffs came to teach the 
children, this was a virtuous and charitable 
thing, and an ease to the people, for which 
he could not be punished by the law. 

This was not accepted as good law without 
a struggle. Thirty-five years later in the 
case of the Prior of Nedeport (Y. B. 22 Hen. 
VI. 14 b) we have a long and heated argu- 
ment between counsel and court over a writ 
claiming damages for the injury done to the 
business of the mill of the prior by the estab- 
lishment of a mill by another party without 
authority. Finally Justice Newton dis- 
posed of the argument for the plaintiff by 
putting supposititious cases. He concluded 
with this: Let us suppose that there is a 
freeholder in a certain vill who is making 
large profits by using his lands for pasturing 
cattle, and then another turns his arable 
land into pastures, thereby getting from 
the inhabitants the agisting of many 
beasts, will there be a remedy for the first 
landowner? Clearly not; for it is lawful 
for an owner to make the best profit he can 
from his land. 

Not only did these cases establish for the 
future beyond all doubt that competition 
was to be free unless an exclusive franchise 
had been granted in explicit terms, but they 
declared with the high hope of new enthu- 
siasm that free competition was altogether 
beneficial. After some centuries of experi- 
ence such indiscriminate praise, it may be, 
would not be given the competitive system. 
It has been learned that the competitive 
régime along with its good results brings 
deplorable injustices even to meritorious 
individuals. But there are few persons 
notwithstanding this, who would assert that 
any practicable method of ordering affairs 
would produce better results. 





III 

And indeed this is so fundamental in 
modern opinion that the issue is hardly to 
be found in litigation in modern books. As 
a usual thing it is only incidentally that the 
question comes up, as in Allen v. Flood 
(1898 A. C. 1), where Lord James of Here- 
ford supposes this case: An architect seeks to 
be employed to the exclusion of his rivals. 
He says: ‘‘ My plans are the best, and follow- 
ing them will produce the best house at the 
least cost. Therefore, employ me and not 
A. or B.” Can this rival sue? His Lord- 
ship says not, clearly: ‘‘ Before discussing 
the question it is necessary that some defi- 
nition of the words ‘interfered with’ in their 


legal sense should be given. Every man’s’ 


business is liable to be ‘interfered with’ by 
the action of another, and yet no action lies 
for such interference. Competition repre- 
sents ‘interference,’ and yet it is in the 
interest of the community that it should 
exist. A new invention utterly ousting an 
old trade would certainly ‘interfere with’ it. 
If, too, this loose language is to be held to 
represent a legal definition of liability, very 
grave consequences would follow.” 

Again, in Vegelahn v. Guntner (167 Mass. 
92), Mr. Justice Holmes propounds by way 
of illustration the case of rival shopkeepers, 
a new man endeavoring to drive the old 
man out of business. The town, he sup- 
poses, is too small to support more than one, 
and the new man succeeds in ruining his 
rival within a short time. Yet it is the 
necessary decision that no legal wrong is 
done: ‘“‘The reason, of course, is that the 
doctrine generally has been accepted that 
free competition is worth more to society 
than it costs, and that on this ground the 
infliction of the damage is privileged. Yet 
even this proposition nowadays is disputed 
by a considerable body of persons, includ- 
ing many whose intelligence is not to be 
denied, little as we may agree with them. 
I have chosen this illustration partly with 
reference to what I have to say next. It 
shows without the need of further authority 
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that the policy of allowing free competition 
justifies the intentional inflicting of tem- 
poral damage, including the damage of in- 
terference with a man’s business, by some 
means, when the damage is done not for its 
own sake, but as an instrumentality in 
reaching the end of victory in battle of 
trade.’’? 


IV 


It is not altogether impossible to find 
cases where the decision turns upon the fact 
that what is complained of is nothing more 
than mere competition; for a judge will 
sometimes find it a convenient method of 
disposing of a case to reduce it thus to 
simplest terms. In Snowden v. Noah (Hop- 
kins Ch. 351), for example, an injunction 
asked by the purchaser of a newspaper 
property to prevent the former editor who 
had set up a new journal from getting away 
his subscribers was refused, Chancellor Hop- 
kins saying: ‘“‘The business of printing and 
publishing newspapers, being equally free 
to all, the loss to one newspaper establish- 
ment, which may follow from the competi- 
tion of any rival establishment, is merely a 
consequence of the freedom of this compe- 
tition, and gives no claim to legal redress.”’ 

In a recent case of this same sort, Ricker 
& Sons v. Portland and Rumford Falls Rail- 
road (go Me. 395), an elaborate bill in 
equity was held by the court to set out 
nothing more substantial than that the 
business of stage proprietors was injured by 
the opening of a railway station nearer, and 
therefore dismissed the bill; Mr. Justice 
Strout saying: ‘‘The fact that complainants 
for a series of years had run a stage line 
from Danville Junction to their hotels, 
affords no legal right to exclude another 
stage line over the same route; much less 
from another station upon another railroad 
to the same destination, so long as the new 
line is not represented in some way as that 
1 See the language of Lord Holt in Keeble v. 


Hickeringill, 11 East, 574 n, 575, and Chief Justice 
Shaw in Com. v. Hunt, 4 Met. 111, 134. 





of the complainants, and by this means a 
fraud is perpetrated upon the traveler, or 
the complainants.”’? 


Vv 


Another way in which the question comes 
up is when a person who has been damaged 
by the construction of the works for a com- 
peting business claims that he is one of the 
persons who should have compensation, 
reparation having been provided for in some 
general way. Thus in Hopkins v. Great 
Northern Railway (L. R. 2 Q. B. D. 224), 
plaintiff as the proprietor of a ferry sued the 
defendant railway company under the Rail- 
way Clauses Act for damage caused to his busi- 
ness by the construction of the railway bridge 
across the river, which diverted travel 
from his ferry. Lord Justice Mellish held 
that the plaintiffs were not entitled to any- 
thing: “If owners of ferries are held entitled 
to compensation, they will certainly form a 
singular exception to all other persons who 
were the owners of highways, or had a legal 
interest in the profits to be derived from the 
use of highways before railways were in- 
vented. It can hardly be necessary to 
enumerate the different classes of persons 
who had a legal interest in the old high- 
ways, and who have suffered loss from the 
diversion of traffic from those highways to 
railways; proprietors of canals, turnpike 
trustees, holders of turnpike bonds, trustees 
of river navigations, and holders of bonds 
secured on their tolls, have all suffered 
great losses from the diversion of traffic to 
railways and have received no compensa- 
tion. No doubt their rights have not been 
infringed, though their property has been 
affected.” 

There are several cases also where the 
grantees of a franchise have brought suit 
against those who are damaging their in- 

1 The cases of this same sort are very numerous; 
see for good examples: Parsons v. Gillespie, 1898 
A.C. 239; Globe Wernicke Co. v. Fred Macey Co., 
119 Fed. 696; Van Camp v. Cruikshank, go Fed- 
959; Ayer v. Rushton, 7 Daly, 9. 
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terests by conducting a competing business 
in which the courts upon the strictest con- 
struction of the franchise have held that 
this particular kind of competition was not 
in violation of the franchise, and therefore 
have dismissed the suit since nothing but 
mere competition remained as the basis of 
the complaint. Such were substantially the 
facts in Illinois and Michigan Canal v. 
Chicago and Rock Island Railroad (14 Il. 
314) where a canal company complained of 
the interference with its business by the 
construction of a railroad paralleling it. 
In discussing the case, Mr. Justice Caton 
said : ‘Who shall anticipate the new methods 
of intercommunication which the ingenuity 
of this wonderful age .may devise, or the 
improvements which may be made in the 
old? Who can set bounds to the wants in 
this respect which new developments may 
suggest? And shall we imply and intend, 
even with the aid of the most liberal rule of 
construction that the legislature designed 
to surrender the right to allow the people to 
avail themselves of improved modes of 
communication or commerce?’’! 
VI 

It would seem that the right to cut prices 
whatever damage may result to competitors 
is a fundamental privilege in competition. 
In the very important case of the Mogul 
Steamship Company v. McGregor (L. R. 23 
Q. B. D. 598), one of the matters of which 
the plaintiff steamship owners complained 
was that the defendant steamship compa- 
nies sent additional ships to Hankow and 
smashed freights in order to ruin the plain- 
tiffs or drive them from the field. In hold- 
ing that this constituted no legal wrong 
Lord Justice Bowen said: ‘It would impose 
a novel fetter upon trade. The defendants, 

1 These principles are well set forth in the follow- 
ing cases: Charles River Bridge v. Warren Bridge, 
11 Pet. 420; Parrott v. Lawrence, 2 Dillon, 332; 
Saginaw Gas Co. v. Saginaw, 28 Fed. seq.; Omaha 
Ry. v. Omaha Ry., 30 Fed. 388. Petition of Mt. 


Washington Rd., 35 N. H. 134; Tuckahoe Canal v. 
Railroad, 11 Leigh 73. 








we are told by the plaintiffs’ counsel, might 
lawfully lower rates provided they did not 
lower them beyond a ‘fair freight,’ what- 
ever that may mean. But where is it 
established that there is any such restric- 
tion upon commerce? And what is to be 
the definition of a ‘fair freight’? It is said 
that it ought to be a normal rate of freight, 
such as is reasonably remunerative to the 
shipowner. But over what period of time 
is the average of this reasonable remunera- 
tiveness to be calculated? All commercial 
men with capital are acquainted with the 
ordinary expedient of sowing one year a 
crop of apparently unfruitful prices, in 
order by driving competition away to reap 
a fuller harvest of profit in the future; and 
until the present argument at the bar it 
may be doubted whether shipowners or 
merchants were ever deemed to be bound by 
law to conform to some imaginary ‘normal’ 
standard of freights or prices, or that law 
courts had a right to say to them in respect 
of their competitive tariffs, ‘Thus far shalt 
thou go, and no further.’ To attempt to 
limit English competition in this way would 


| probably be as hopeless an endeavor as the 


experiment of King Canute.”’ 

Undoubtedly the excellent opinion just 
quoted represents the law everywhere; all 
that there is against it is an interesting 
dictum in Averrill v. Southern Railway (75 
Fed. Rep. 736), where the receiver of a rail- 
way filed a bill asking the aid of the court 
in protecting the property against a rate 
war inaugurated by the Southern Railway. 
A cut of 35 per cent had been made with 
notice that if this was met a further cut of 
80 per cent would be made in the rates. It 
was alleged that its ultimate object in this 
was to annihilate competition by the de- 
struction of its competitors. How deplor- 
able this seemed, in a public service, to Mr. 
Justice Simonton, may be seen from his 
extreme language: ‘“‘The destructive results 
of a rate war waged between two great sys- 
tems of railroads are recognized and depre- 
cated by men of the greatest ability who 
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have considered the subject. They impair 
and destroy the usefulness of the railroads 
themselves, and their ability to serve the 
public with certainty, efficiency, and safety. 
The business interests of the community 
which move the crops and bring suppliés to 
the consumer require that rates be stable. 
Every precaution has been taken by state 
legislatures and by the congress to keep 
them just and reasonable, — just and reason- 
able for the public and for the carriers. A 
few favored points and a few persons may 
for a short time receive temporary advan- 
tage. But the result of such a war is the 
destruction of values, the disturbance and 
injury of all business interest, the demoral- 
ization and confusion of rates, and great 
public and private loss.”’! 


VII 


The attempt in every modern case of this 
sort is therefore to show something more 
than mere competition, to show in the par- 
ticular case there are special circumstances 
which bring the case outside the ordinary 
course of competition. A striking instance 
of this is the recent case of Passaic Print 
Works v. Ely & Walker Dry Goods Com- 
pany (105 Fed. 163). The plaintiffs were 
the manufacturers of various brands of 
calicoes which sold usually at fixed prices, 
and they complained of a circular sent out 
by defendants offering these prints at cut 
prices upon the ground that it injured their 
trade; for no jobber of theirs could sell 
“Central Park Shirtings’’ at 34 cents per 
yard, the list price, while the defendants 
were offering the same goods at 2{ cents. 
The majority of the court—Mr. Justice 
Thayer writing the opinion — decided 
against the complainants; the gist of his 
opinion being this: ‘‘The owner of property, 


1 It is needless to point out that to cut rates for 
particular customers is unfair competition in public 
service, since illegal discrimination is thereby em- 
ployed. See Mobile v. Bienville Water Supply Co., 
130 Ala. 379, and compare Messenger v. Pennsyl- 
vania, 37 N. J. L. 531. 





real or personal, has an undoubted right to 
sell it and to offer it for sale at whatever 
price he deems proper, although the effect 
of such offer may be to depreciate the 
market value of the commodity which he 
thus offers, and incidentally to occasion 
loss to third parties who have the same kind 
or species of property for sale.’’* 

The same principle that the proprietor 
of a business has a right to fix the price at 
which his own goods shall be sold whatever 
damage he may cause a competitor thereby 
is seen in Walsh v. Dwight (40 App. Div. 8 
N. Y. 513). It appeared in that case that 
the plaintiffs who were manufacturers of 
saleratus, were hampered in marketing their 
product by the terms which the defendants 
made in selling their Cow Brand Saleratus, 
a well advertised article. It seemed that 
the defendants made agreements with many 
jobbers, as the result of which the jobbers 
would not handle other brands of saleratus 
which sold at a lwwer price. The court held 
that this policy would constitute no legal 
injury, however much competitors might be 
damaged; Mr. Justice Ingraham saying: 
“There is nothing to prevent an individual 
from selling any property that he has at 
any price which he can get for it. Nor is 
there any reason why an individual should 
not agree that he will not sell property 
which he owns at the time of making the 
agreement, or which he thereafter acquires, 
at less than at a fixed price; and certainly a 
contract of this kind is not one which 
exposes the parties to it to any penalty, or 
subjects them to an action for damages by 

1 It may be that the justification of competi- 
tion may not prevail if the object in underselling 
is solely to injure a person as was admitted by 
the demurrer in the case quoted above. Pro- 
fessor Ames regards such wanton damage as 
altogether indefensible; in 18 Harvard Law 
Review, 420, note 2, he refers to all the dicta there 
are on both sides of this question. But Professor 
Smith in 20 Harvard Law Review, 454, considers 
it unadvisable to open this question to investiga- 
tion. 
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those whose business such a contract has 
interfered with.’’! 


VIII 


Mere competition is, therefore, always 
permitted without question unless some 
unfair method is employed. What consti- 
tutes unfair competition opens up too large 
a subject for consideration here. It is 
enough to point out that the border line 
must’ be overstepped unquestionably before 
the competition will be held unfair. One of 
two cases will illustrate further the extent 
to which competition will be allowed to go 
before the court will interfere. Perhaps 
the most interesting is White v. Mellin (1895 
A. C. 154). The respondent was the pro- 
prietor of Mellin’s Food; the appellant was 
the proprietor of Vance’s Food. Respon- 
dent had brought the original action against 
the appellant for the circulation of the fol- 
lowing advertisement: ‘‘ Notice —The pub- 
lic are recommended to try Dr. Vance’s 
prepared food for infants and invalids, it 
being far more nutritious, and healthful 
than any other preparation yet offered.” 
The keen business insight of Lord Hershell 
was well displayed in his opinion in this 
case when he brushed aside all the distinc- 
tions of counsel with: ‘‘Just consider what 
a door would be opened if this were per- 
mitted. That this sort of puffing advertise- 
ment is in use is notorious; and we see rival 
cures advertised for particular ailments. 
The court would then be bound to inquire, 
in an action brought, whether this oint- 
ment or this pill better cured the disease 
which it was alleged to cure — whether a 
particular article of food was in this respect 
or that better than another. Indeed, the 
courts of law would be turned into a 
machinery for advertising rival productions 
by obtaining a judicial determination which 
of the two was the better. As I said, adver- 





1 Two other cases similar to the two quoted 
in this section are well worth reading. Ajello v. 
Worseley (1898), 1 Ch. 274; and West Virginia 
Transportation Co. v. Standard Oil Co., 50 W. Va. 
611. 





tisements and announcements of that de- 
scription have been common enough.”’ 

In a later case the English courts again 
took the position that they would permit 
competition to go on without interference 
unless something was done so outrageous 
as to be clearly wrong. In Hubbuck v 
Wilkinson (1899, 1 A. B. 86), it appeared 
that the plaintiffs and defendants were com- 
petitors in the paint business, and that 
defendants had advertised that as the re- 
sult of certain paint covering experiments 
conducted by them, their paint proved 
superior in every respect. The plaintiffs in 


their complaint alleged that the reports. 


were untrue, but the divisional court sum- 
marily dismissed the complaint, which the 
Court of Appeal held proper, guarding itself 
however in this wise: “It is not necessary to 
consider how the case would have stood, if 
the defendants had not been rival traders 
simply puffing their own goods and com- 
paring theirs with those of the plaintiffs. 
If the defendants had made untrue state- 
ments concerning the plaintiffs’ goods be- 
yond saying that they were inferior to, or, 
at all events, not better than, those of the 
defendants, or if the defendants were not 
rivals in trade and had no lawful excuse for 
what they said, it would not have been 
right summarily to strike out the statement 
of claim as showing no reasonable cause of 
action. But the circular complained of is 
such as plainly to constitute no cause of 
action even if all the allegations in that 
statement of claims are true.’’! 


IX 


According to the better opinion at the 
present time as expressed in the writ- 
ings of the many authorities who have 
turned their attention of late to the prob- 





1 Deciding similar issues in the same way are: 
Evans v. Harlow, 5 Q. B. 624; Younge v. Macrae, 
3 B. & S. 634; Jenner v. A’Beckett, 7 Q. B. D. 
11; Tobias v. Harland, 4 Wend. 637. But see 
Western Manure Co. v. Hawes Manure Co., L. R. 
9 Exch. 218; Harris v. Rosenberger, 145 Fed. 449 
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lem of the place of competition in the law, 
fair competition is considered as a matter 
of justification upon grounds of policy. 
The accepted theory is that every man 
engaged in business has a right prima facie 
to have his custom undisturbed; in this 
view a person who diverts trade from him 
commits a tort prima facie. But if this 
trade is invaded in the course of fair com- 
petition there is a recognized justification, 
while there is no valid excuse in the case of 
unfair competition. The comparison of two 
cases may bring this out more clearly. 

In Graham v. St. Charles Street Railway 
(47 La. Ann. 214) defendant’s foreman posted 
a notice to the effect that he would discharge 
employees who should continue to deal with 
the plaintiff grocer. The court held that 
such unjustifiable interference with the 
grocer’s business constituted an actionable 
wrong, Chief Justice Nichols saying: ‘In 
so doing the defendant would not only 
control their own will, action, and conduct, 
but forcibly control and change from pure 
motives of malice the choice and will of 
others through fear of non-employment or 
discharge. This will and power of choice, 
both the plaintiff and the parties them- 
selves are entitled to have left free, and not 
coerced in order to simply work the former 
damage and injury.” 

On the other hand, in Robinson v. Texas 
Pine Land Association (40 S. W. Rep. 
843), where the defendant gave notice that 
it would discharge employees who did not 
trade at its store but dealt with the 
plaintiff, the court held that there was no 
actionable wrong. As Chief Justice James 
said: ‘If the defendant could so control its 
employees as to prevent their dealing with 
plaintiff, or so control their wages as to 
djvert them from the channels of the plain- 
tiffs’ business in favor of his own, we know 
no rule making it actionable. Had the 
defendant no proper interest of his own to 
subserve in so doing, but had acted wantonly 
in causing loss to plaintiff, the rule would 
have been different. The fact that defen- 








dant’s purpose by the act was to break plain- 
tiff up in business would not give the cause 
of action, for that is the natural result of 
successful competition.” 

It is submitted that both of these cases 
are good law, but it would be impossible 
to reconcile them without the theory here 
defended; however, this general theory is 
now so well accepted that it no longer 
requires an elaborate defense. Indeed, 
every one of the now innumerable suits for 
unfair competition is really based upon this 
theory, for in last analysis the plaintiff in-all 
of these cases recovers for injury done to 
his business right by some interference by 
the defendant which he cannot justify as 
fair competition. The right of every man 
in any business to adequate protection of his 
probable expectancy is therefore well estab- 
lished; but equally well recognized is the 
necessary justification of any damage caused 
a business rival in the regular course of fair 
competition.’ 

It is therefore because of an underlying 
public policy that lawful competition will 


1 One is quite justified by modern authority 
in basing everything upon the fundamental 
theory that intentional interference with business 
rights is prima facie a clear tort, so that unless 
plain justification be sufficiently shown, action 
lies. See, among many others, the following 
cases: Chipley v. Atkinson, 23 Fla. 206; Hollen- 
beck v. Ristine, 114 Iowa, 358; London Guaranty 
Co. v. Horn, 206 Ill. 493; Ertz v. Produce Ex- 
change, 79 Minn. 140. These principles are most 
elaborately worked out in the long series of able 
opinions in Massachusetts culminating at the 
present writing with Pickett v. Walsh, 78 N. E. 
753- And it is stated with the utmost accuracy in 
the New Jersey decisions, particularly in Jersey 
City Co. v. Cassidy, 63 N J. Eq. 760. 

This general theory is strongly opposed in 
recent times by the majority opinions in Allen v. 
Flood, 1898 A. C. 1, and in National Assn. v. 
Cummings, 170 N. Y 315. Payne v. Railroad, 3 
Lea. 507, and Raycroft v. Taynter, 68 Vt. 2109, 
seem to be based upon this opposite theory. But 
Guethler v. Altman, 26 Ind. App. 587 and Hey- 
wood v. Tillson, 75 Me. 225, usually cited to the 
same effect, are plainly distinguishable at least, 
as there was certainly sufficient justification for 
the interference shown in the facts of those cases. © 
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always justify interference with the business 
of another. The theory is that free com- 
petition is for the best interests of society; 
for it is believed that the law does its best 
for all when it gives to every man an equal 
chance. Enough has been quoted to show 
how inveterate the belief has become that 
free competition is for the best interests of 
society. The state acting through the courts 
is permitting the struggle for advancement 
to go on with the fewest possible rules 
because the most of us believe that this is 
for the best for all of us. It is not a perfect 
way of ordering our world, far from it. No 
economist can fail to see that the com- 
petitive system has not only its costly 
mistakes, but its inevitable wastes. More- 
over, there is in some lines of production 
and distribution a danger that if the law 
permits competition to go to every length, 
the survival of the fittest only may unduly 
reduce the number of the competitors so 
that in the end much of the benefit of com- 
petition may be lost. These are ugly facts, 
and yet trained observers of sober judg- 
ment are few who will not join with the 
mass of men in supporting the competitive 
system against every substitute which may 
be urged. For the most of us still believe 





that the advances in the arts and the march 
of commerce in modern times have been due 
to the prevalence of competition. More 
than this, we believe that never in the his- 
tory of mankind has the exceptional man 
had such opportunity, nor the average man 
such return for his industry as in modern 
times under the competitive system. And 
as we have seen, so long as this is public 
opinion, the public policy for free competi- 
tion will remain. 
CAMBRIDGE, Mass., April, 1907. 


It will have been noticed that the discussion of 
fair competition in this article has been confined 
as far as possible to cases of individual competi-. 
tion. Cases of competition by combinations 
seem to the writer to involve additional consider- 
ations and these cases he has tteated elsewhere, 
particularly in 17 GREEN BaG 21, 210. It should 
be pointed out that most of the cases cited there 
are consistent with the general theory stated here. 
It is generally recognized in all of these cases that 
any interference by joint defendants with the 
business right of a plaintiff constitutes a tort 
prima facie. According to the weight of authority 
certain forms of combined action are held unfair 
methods even in usual competition, while the 
minority cases justify such concerted action in 
most cases which would be fair competition by 


individuals. 
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By Ira JEWELL WILLIAMS 


HE present fashion of almost un- 

limited criticism of the conduct of 
public men, being founded for the most part 
in political partisanship or jealousy, sen- 
sational newspaper methods, or the exag- 
gerated if honest belief in the virtue of the 
“literature of exposure,” has not yet ex- 
tended to the Bench. There have been 
occasional exceptions, as when a judge of 
the court of last resort, by reversing his 
former vote, on a question of the gravest 
public interest, declared unconstitutional 
the attempt to levy an income tax. Of 
this decision, Chief Justice Walter Clark, 
of North Carolina, said: 


“Under an untrue assumption of authority 
given by thirty-nine dead men, one man 
nullified the action of Congress and the 
President and the will of seventy-five mil- 
lions of living people, and in the thirteen 
years since has taxed the property and 
labor of the country, by his sole vote, 
$1,300,000,000, which Congress, in compli- 
ance with the public will and relying on 
previous decisions of the Court, had decreed 
should be paid out of the excessive incomes 
of the rich.”’ 


Recent example. may be found in the 
Senate debates of the Railroad Rate Bill and 
the picturesque explosions of Senator Till- 
man, that exponent of cornfield law, equally 
versatile with pitchfork or muck-rake. But 
as a rule, notwithstanding the “fierce light 
which beats upon the Bench,”’ its sayings 
and doings have been treated with a civility 
at times approaching servility. The many 
books and treatises upon legal ethics have 
been devoted exclusively to the formula- 
tion of correct rules.of conduct for the Bar. 
The Bench, in its relation to the Bar and to 
the public, has been almost immune from 
suggestion. The divinity which hedges 
about a king has resulted in the tacit accep- 
tance of the maxim, ‘‘The king can do no 





wrong.”’ True, public discontent has at 
times flamed out upon what was believed to 
be a vicious principle, as in the protest, in 
large part mistaken, against “government 
by injunction’’: and the power of the judges 
has in some states been wisely shorn, by 
stripping them of the rights to punish for 
“constructive contempts,’”’ and by making 
the jury the judges of the law as well as the 
fact in cases of libel. But in the main the 
remark holds good that the conduct of a 
judge upon the Bench has fewer safeguards 
than that of any other public official. And 
perhaps it is the lack of such careful sane 
discussion that has led some judges to exer- 
cise their ‘discretion’ in an arbitrary 
manner, and to conduct the business of 
their courts in a method quite foreign to a 
“place where justice is judicially adminis- 
tered.” For, as the great Chief Justice 
Marshall was careful to point out, ‘ Judicial 
power is never exercised for the purpose of 
giving effect to the will of the judge; always 
for the purpose of giving effect to the will 
of the law.’’? 

Jealousy of one’s prerogatives, it may be 
remarked in passing, is a human failing, be 
it in bootblack or poet; and the Bench has 
not escaped its touch. An effort to make 
the courts go to the suitors instead of vice 
versa, was deemed derogatory to the dignity 
of the judiciary, held unconstitutional, and 
humorously denounced as an attempt to 
establish a “peripatetic court of common 
pleas to deliver the law at the doors of 
suitors.’ A similar piece of legislation, 
requiring an appellate court to sit in some 
twelve or more different cities in a state, for 
the convenience of counsel, was foiled before 
it ran the gauntlet of the judges, by one irre- 
pressible legislator who jumped to his feet 


1 Osborn v. Bank, 22 V. 5, 738. 
? Phila. v. Pepper, 17 Phila. 371. 
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and shouted, ‘‘Mr. President, I move that a 
horse and wagon be purchased for the court, 
and that it dispense justice from its tail- 
board!”” The absurd proposal was voted 
down amid shouts of laughter. 

The founders of the Republic in their 
wisdom separated the legislative, executive, 
and judicial functions, formulating a gov- 
ernment of ‘‘checks and balances’’ based 
upon permanent, organic law —the Con- 
stitution. While the duty to support and 
defend that instrument rests alike upon the 
conscience of legislator, executive, and judge, 
in practice, following the irresistible logic 
of Chief Justice Marshall, upon the courts 
alone has fallen the burden of upholding the 
fundamental law, against the attempted 
encroachments of unconstitutional legisla- 
tive or executive action. Thus the courts 
have decided themselves to be clothed with 
the unique power of declaring illegal a 
statute duly enacted by the chosen repre- 
sentatives of the people, or an administra- 
tive function beyond the power of the exec- 
utive official assuming it. The Congress 
makes the laws; the President’s duty is to 
enforce them within the limits of the power 
delegated by the people; and the judiciary 
may say whether this power has been tran- 
scended. ‘‘The President and the Congress 
are all very well in their way,” said Presi- 
dent Roosevelt, at a dinner given to Mr. 
Justice Brown, “they can say what they 
think they think, but it rests with the 
Supreme Court to decide what they have 
really thought.’”’ Assuming his ‘‘ good be- 
havior,’ that is, freedom from actual cor- 
ruption or criminal misconduct, the judge’s 
decision is final and without appeal except 
to the whole people, who may by a two- 
thirds majority alter the basic rule. These 
extraordinary powers, thus reposed, have 
been exercised, almost without exception, 
in a fitting manner. It is not my purpose 
to discuss the plan of government (which 
has made us to-day one of the most conser- 
vative nations in the world) further than 
to say that it has magnified the importance 





and prestige of the Bench, and increased the 
stress upon the judicial temper. Just as 
some men cannot stand success, so many 
men cannot stand power. Certain types are 
especially warped by the exercise of intel- 
lectual despotism, and in no way, perhaps, 
is this more strikingly exemplified than in 
the manners of the court room. 

In every Roman triumph the laureled 
general, with his vermeil-tinctured face, is 
said to have had a familiar at his side inces- 
santly whispering in his ear, ‘“‘ Remember 
thou art a man.’”’ Be this our ‘‘ Memento 
mori’’ to those judges, happily few in num- 
ber, who forget the humanities. 

The kindergarten method of the ‘‘awfu] 
example,’’ ascribed to early temperance lec- 
turers, is adopted in the following instances 
of injudicious if not unjudicial conduct. 

A distinguished engineer was on trial in 
a large city for a misdemeanor in having 
preferred a powerful contractor. The case 
was a “political” one. After the trial had 
lasted several days the mother of one of the 
jurors died. The trial judge was notified, 
in order that the bereaved son might be 
permitted to pay his final tribute of respect 
and love. The judge withheld the news. 
The juror learned, after the charge of the 
court had relieved the jury of any real func- 
tion, that his mother was dead and buried. 
His protests were useless. His outraged 
feelings were powerless against the absolute 
privilege of the judicial office. The judge 
was reported as saying that the juror must 
bear his sufferings like a soldier, for the 
common weal. The conclusion would fol- 
low if the analogy were true. But there 
was no real necessity for the sacrifice. . No 
statute or rule of court forbids the separa- 
tion of the jury in a trial for misdemeanor. 
However, if it had been feared that the 
separation of the jury might have given 
rise to a suspicion that one of the jurors 
had been improperly approached, and news- 
paper and other criticism might have re- 
sulted, then, doubtless, the other jurors 
would, if requested, have willingly gone with 
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their fellow juror and have attended the 
funeral in a body, or the single juror might 
have been accompanied by court officers or 
the judge himself. No great principle of 
public policy would have prevented, be- 
cause the coincidence is rare of a parent’s 
death while a juror is actually serving. 

A second example: An accident case is 
being tried before a civil court. A physi- 
cian is subpoenaed as a witness. He is in 
attendance upon a patient who is danger- 
ously ill. He fails to respond to the sum- 
mons from the court, sending word that he 
is at the bedside of a patient. When he 
reaches court, he is severely reprimanded 
by the judge, who is reported as laying down 
the principle that the mandate of the court 
must be obeyed, even as against the most 
imperative call of one’s professional duty. 

The defense calls witness after witness, 
each one of whom breaks down under the 
skillful cross-examination of plaintiff’s coun- 
sel. Finally the judge says, “Well, have 
you any more of those up-country liars?’’ 
There is a verdict for the plaintiff, but of 
course it must be set aside by the court in 
banc because of the gross indiscretion of the 
trial judge. The case is tried again, and the 
jury finds that the “up-country liars’’ were 
telling the truth. It will be long before 
they forget the judge who put such an 
aspersion upon them. 

An election case is pending, and a member 
of the ward committee is called to the 
stand. The court asks him how many 
names are on the assessor’s list in his divi- 
sion. He is unable to remember the exact 
number, whereupon the judge exclaims, 
“You're not fit to be a member of the ward 
committee, or you’re lying!”’ 

Counsel for the plaintiff, after the defen- 
dant’s evidence is all in, asks for binding 
instructions on the ground that defendant 
has not made out a case. The motion is 
granted; but the judge calling the plaintiff 
to the bar of the court, rebukes him, saying 
sharply, “If you had acted with ordinary 
care, as a prudent man should have done, 





there would have been no loss to anyone, 
and this suit would not have been necessary!’’ 

A young and nervous advocate protests 
courteously, but in unfortunate phrase, 
against what he believes a premature entry 
of judgment against his client. ‘But under 
these authorities, your honor, you cannot 
enter judgment against a garnishee until the 
notes outstanding have been impounded.’’ 
“Oh! can’t I enter judgment?” said the 
judge, lifting up his pen, “I’ll show you.’’ 
And he did. 

Often the judicial rebuke is both justified 
and merited. A judge objects to counsel for 
a rule reading at great length from numerous 
authorities. Counsel insists. When he 
sits down the court says, “‘Mr. Blank, 
your rule was discharged just one hour ago.” 
Counsel for the appellee in the Supreme 
Court foolishly insists upon his client’s ‘‘con- 
stitutional right to be heard” although the 
court plainly show, by saying that they do 
not care to hear from the appellee, that they 
propose to affirm the judgment. At the 
close of his unnecessary argument, the 
chief justice bitingly remarks, ‘ Notwith- 
standing your argument, Mr. Smith, we are 
still of the opinion that your opponent has 
no case.’””’ A woman lawyer, granted special 
extension of time, argues for more than a 
day in favor of the right of women to exer- 
cise the elective franchise. As she takes 
her seat, the chief justice says, ‘‘ Notwith- 
standing the able and exhausting argument 
on behalf of the appellant, we believe the 
judgment must be affirmed.” Surely allow- 
ance can be made for such reproof as this. 
Not even for the dignity of the office would 
we ask that the Bench endure everything. 

“Your honors, there has been stupidity 
in this case, and it’s not on this side of the 
bar.’’ But the Bench,.on this occasion, had 
the last word, ‘‘ Mr. Blank, we feel that there 
has been discourtesy in this case, and it’s 
not on this side of the bar!”’ 

Wits there have been who have had their 
fling at the failings of the judicial office. 

‘*A judge should be a gentleman; and if 
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he know a little law, so much the bet- 
ter.” 

Of one Common Pleas Bench it was re- 
marked, ‘‘Judge A. is a lawyer; Judge B. 
is a gentleman; Judge C. is neither a lawyer 
nor a gentleman.”’ 

At a banquet to the Supreme Court, a 
distinguished and well-loved member of the 
Bar, many years ago, closed his response to 
a toast: 

“With the per curs, 
And the Mercurs 
To with the Supreme Court.” 
His taste was deplorable, but perhaps his 
conscience was somewhat clearer than that 
of a newly elected justice who is reported 
to have said in consultation: 

“IT know the appellant; he’s a of 

; I am in favor of affirming the 











judgment!”’ 

Of necessity the usual attitude of the Bar 
toward the Bench is expressed in the phrase, 
suaviter in modo. But sometimes a bold 
spirit is found independent enough to brave 
and rebuke contemptible acts upon the 
Bench. On these occasions, as when the 
prophets of old, in the might of their 
spiritual power, rebuked the wicked. kings, 
God and one have made a majority. 

Counsel, thinking from a pause in the 
remarks from the Bench that the court has 
finished what he has to say, attempts to 
reply. ‘“‘Mr. Blank,” shouts the judge, ‘I 
want you to learn to keep your mouth shut 
when the court is talking.”” A few moments 
later the judge, regretting his vicious vio- 
lence, calls counsel up to the side bar, and 
tries to make it straight with him. “No, 
your honor,” answers the attorney, raising his 
voice so that everyone in the room can hear, 
“your insult was a public one, and I shall 
accept no apology except a public apology! ”’ 

While a witness is being examined the 
trial judge calls to him a friend with whom 
he holds a whispered conversation for sev- 
eral minutes. Returning to his judicial 
duties, he wheels suddenly around in his 
chair and says, “That’s not evidence.’’ 





“If your honor,” thunders the cross- 
questioner, ‘‘had been listening to what 
went before, instead of talking to Mr. 
Blank, your honor would see at once that 
that zs evidence.’’ And his honor, after 
having the stenographer’s notes read to him, 
is manly enough to admit that it 7s evidence 
and to allow the question. 

Only an old and tried war horse could 
venture such a rebuke. Younger men are 
helpless. Two young attorneys are trying 
a copyright case involving very close and 
complex questions of law and fact; the pre- 
siding judge, impatient of delays, says, 
“You both seem to be afraid to try the case.” 
The counsel for the defendant is finally 
victorious by wresting his defense from the 
unwilling lips of the plaintiff himself; but 
his client will never consult him again, and 
it is impossible to say how much damage 
will result to his reputation. 

“Oh, the times! Oh, the customs!’’ 
Thus many a green and hopeful advocate, 
bruised by the first arrows from Olympus. 
The books say the law is an honorable pro- 
fession ; some of the judges seem to entertain 
an opposite opinion, at least as to its neo- 
phytes. Asensitive young man is often made 
to endure torments from the Bench. Some- 


- times it’s good for him. Occasionally, per- 


haps, it is merited. Oftener, however, the 
punishment is inflicted for no purpose retri- 
butive or corrective, but represents merely 
the wanton use of power; analogous to 
kicking a man when he’s down, or hitting a 
man who cannot strike back. It is a 
human weakness to try one’s wits on an 
obvious butt. The humor of the Bench 
finds ready and appreciative hearers. Needs 
must when the judex jokes. The power 
once exercised grows sweeter with use. 
Occasionally a brilliant judge acts as if he 
regards the proceedings before him as pro- 
vided solely for his intellectual entertain- 
ment. He enjoys it all hugely. No judge 
should be lacking in humor, but God forbid 
that he should regard each case chiefly as 
joke or an opportunity for one. 
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Then there is the grouchy judge, who 
growls most of the time like a bear just 
hibernated, or snarls at each demand upon 
his intellectual powers. Such a judge makes 
the law of slight regard to the public, and 
his court a chamber of horrors to the young 
lawyer. With him must be regretfully 
classed the judge who, though usually of 
manly manners, has occasional lapses into 
irritation: who throws papers from the 
Bench, and dashes down briefs declaring, 
‘“‘There’s nothing in the case.’’ With these, 
too, belong the judge whose opaque brain 
kindles with anger because he cannot under- 
stand the point, and who, blaming his own 
density upon counsel, flares out at the inno- 
cent occasion of his wrath. 

“Tf your honor please,”’ says the attorney, 
“under the circumstances I must respect- 
fully protest against a juror being with- 
drawn, and the case continued, because . . .” 
“T don’t care how much you protest,” 
politely responds the judge, ‘“‘/ propose to 
continue the case.” 

Of course, the fault, as we have seen, is 
not always, or even generally, with the 
judge. There are more boobies at the Bar 
than boors upon the Bench. ‘“‘Law,”’ said 
the delightful Advocate Pleydell in Guy 
Mannering, “’s like laudanum; it’s much 
more easy to use it as a quack does than to 
learn to apply it like a physician.’’ Great 
is the judicial suffering from incompetence 
and lack of intelligence in attorneys. The 
temptation to sarcasm is almost irresistible. 
Yet, many judges are able to successfully 
resist it. 

Of a greatly beloved judge, recently 
deceased, it was justly said that he ‘“‘scorned 
to test his wit against an incompetent 
attorney struggling with the difficulties of 
his case.” 

“‘Law is not one of the exact sciences,’’ 
meditated the late Judge Black, “and in 
judicial proceedings as in other uncertain 
affairs of this changing world, no man can 
tell what a day or an hour may bring forth.’ 





1 Cleveland etc. R.R.Co. v. Erie, 27 Pa. 384 (1856) 





It is true that the accuracy of its decrees 
are not demonstrable as a problem in 
mathematics ; its ear is not always attuned 
to the ‘‘absolute pitch”’ of the music of the 
spheres. Yet justice and judgment pro- 
ceed from the bosom of the Almighty Him- 
self, and the judge for a little while exer- 
cises in part this power. Too often it is 
justice not tempered with mercy. ‘‘Mercy,’’ 
remarks Mitchell, C. J., in Scouten’s App., 
186 Pa. 279 (1898), ‘‘is not the prerogative of 
this court.’”’ But it was expressly conceded to 
be a prerogative of the court of first instance. 

It is trite to say that no power has ever 
been held for long by any man or body of 
men without being abused. That the judi- 
cial power is no exception was to have been 
expected. Shakespeare wrote in the same 
breath of 

‘“‘the insolence of office, the law’s delays.”’ 

Not that we can justify Job in his sweeping 
condemnation: 
“The earth is given unto the hand of the wicked, 
he covereth the faces of the judges thereof,” 
but surely judicial fallibility should be rec- 
ognized, and the Bench, instead of sitting 
in splendid isolation, should expect and 
welcome fair criticism of their official acts. 

The aphorism, ‘‘An honest man is the 
noblest work of God,” is the survival of a 
primitive standard of ethics. Mere honesty 
is not only not enough, it should be and is 
so common on the Bench and elsewhere as 
to be taken for granted. But how much 
higher an ideal is the just, conscientious, 
faithful, courteous gentleman, discharging 
as best he can the onerous duties of declar- 
ing righteousness and enforcing judgment. 
All the inborn kindliness of disposition, all 
the advantages of careful training, all the 
dictates of that superb self-conquest of the 
strong, embodied in ‘‘noblesse oblige,” all 
these go to the making of the ideal judge. 
As a man, strong, self-reliant and coura- 
geous; as a citizen, pure and above reproach; 
as a judge, helpful, tactful, and considerate: 
behold, the upright lawgiver! 


PHILADELPHIA, April, 1907. 
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THE CONSTITUTIONALITY OF THE BEVERIDGE 
CHILD LABOR BILL 


By Epwin Maxey 


HE bill introduced in the Senate by 

Mr. Beveridge for the purpose of 
regulating child labor is a most interesting 
project of legislation in more ways than 
one. Not only is it an evidence of the 
growing influence of labor in politics, but 
it raises the whole question of the extent 
of police power possessed by the General 
Government. It may be safely said that 
there is no other question which is to-day 
of more vital interest in the field of American 
jurisprudence, and none more perplexing. 

The bill provides that “no carrier of 
interstate commerce shall transport or 
accept for transportation the products of 
any factory or mine in which children under 
fourteen years of age are employed or per- 
mitted to work, which preducts are offered 
to said interstate carriers by the firm, per- 
son, or corporation operating said factory 
or mine, or any officer, or agent, or servant 
thereof, for transportation into any other 
state or territory than the one in which 
said factory or mine is located.” 

Owners of factories and mines are re- 
quired to file every six months an affidavit, 
the form of which shall be prescribed by 
the Department of Commerce and Labor, 
but which shall in substance state that said 
factory or mine employs no child under 
fourteen years of age. A penalty of ten 
thousand dollars or imprisonment for six 
months or both is provided in case any 
interstate carrier fails to require such affi- 
davit, and double that penalty for each 
violation of the act by the owner of mine 
or factory. 

As, therefore, the bill proposes to regu- 
late child labor through an exercise of the 
powers of the Federal Government, derived 
from the interstate commerce clause, it is 
necessary that we examine carefully the 





extent of powers conferred by that clause, 
in order to determine whether or not the 
Constitution confers any such powers upon 
the Federal Government as are necessary to 
the enforcement of the provisions of this bill. 

As against the states, the Federal Govern- 
ment no doubt possesses the exclusive 
power to regulate interstate commerce. 
This was decided in Gibbons v. Ogden, 9 
Wheaton, 1, and that decision has never 
been reversed. The regulation provided by 
the bill is, therefore, no infringement upon 
the rights of the states, unless, instead of 
being a regulation of interstate commerce, 
it is a police regulation under the guise of 
regulating commerce. If it is a police reg- 
ulation, its constitutionality is open to 
dispute. 

If this can be sustained as a regulation of 
commerce, it becomes very difficult to see 
what limit there is to the power of the 
Federal Government to control the produc- 
tive processes heretofore controlled under 
the police power of the states. If the Fed- 
eral Government has the power to forbid 
interstate carriers to accept goods produced 
by child labor, would not the same power 
warrant the exclusion of goods produced in 
factories or mines in which men are per- 
mitted to work more than eight hours per 
day? Would not the same power enable it 
to forbid interstate carriers to accept goods 
from concerns employing foreigners, or 
Mormons, or union laborers, or non-union 
laborers? In short, if this is a legitimate 
exercise of the power of Congress over 
commerce, the extent of control which Con- 
gress may exercise over production becomes 
almost entirely a question of expediency, 
not of law. A large part of the police power 
now exercised by the states will have dis- 
appeared and a considerable portion of what 
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remains will be held by them as tenants at 
will. ‘ 

That this is not a regulation of commerce 
would seem to appear from the fact that it 
is not commerce, but manufacture and 
mining, that is regulated. The processes 
upon which the regulation operates have 
ended before commerce begins. If there is 
any distinction at all between production 
and distribution, and it has always been 
considered that there is, the power to regu- 
late the latter does not necessarily include 
the power to regulate the former. It is 
thus a new doctrine which teaches that 
because Congress has power to regulate 
commerce it has power to regulate manu- 
facturing and mining which are parts of 
production. 

One would not be surprised if, under its 
power to regulate commerce, the Federal 
Government should claim the right to pro- 
hibit interstate carriers from employing 
children under fourteen years of age. While 
this would in reality be a police regulation, 
it would on the face of it be a regulation of 
commerce. But this is a very different 
proposition from making the regulation 
apply to a process which has ended before 
commerce begins, and calling it a regulation 
of commerce rather than of manufacture or 
mining. The Supreme Court of the United 
States in the case of Gibbons v. Ogden, 
defined commerce as ‘“‘intercourse.’”’ And 
in the case of the County of Mobile v. Kim- 
ball, ro2 U. S. 691, it supplemented the 
above general definition with one much 
more explicit: ‘‘Commerce with foreign 
nations and among the states, strictly con- 
sidered, consists in intercourse and traffic, 
including in these terms navigation and 
transportation of persons and property, as 
well as the purchase. sale, and exchange of 
commodities.”” And in the case of Kidd v. 
Pearson, 128 U. S. 1, it was said that 
‘‘Manufacture is transportation — the fash- 
ioning of raw material into a change of form 
for use. The functions of commerce are 
different. The buying and selling and the 








transportation incidental thereto consti- 
tute commerce.... If it be held that 
the term includes the regulation of all such 
manufactures as are intended to be the 
subject of commercial transactions in the 
future, it is impossible to deny that it would 
also include all productive industries that 
contemplate the same thing. Any move- 
ment towards the establishment of rules of 
production in this vast country, with its 
many different climates and opportunities, 
could only be at the sacrifice of the advan- 
tages of a large part of the localities in it, 
if not of every one of them. A situation 
more puzzling to the state governments, 
and more provocative of conflicts between 
the General Government and the states, 
and less likely to have been what the framers 
of the Constitution intended, it would be 
difficult to imagine.”’ 

And in United States v. E. C. Knight 
Co., 156 U. S. 1, the court said: ‘“‘That 
which belongs to commerce is within the 
jurisdiction of the United States, but that 
which does not belong to commerce is within 
the jurisdiction of the police power of the 
state. Commerce succeeds to manufac- 
ture and is not a part of it. The power to 
regulate commerce is the power to prescribe 
the rule by which commerce shall be gov- 
erned.”’ 

It is therefore clear that unless the 
Supreme Court changes its view as to what 
constitutes commerce, it would not hold 
the act we are considering to be a regulation 
of commerce. May it be sustained as a 
legitimate exercise of the police power of the 
Federal Government? 

We often hear it stated that the Federal 
Government possesses no police power; 
that it possesses simply delegated powers 
and that there is no delegation of police 
powers. True, no police power, co nomine, 
was conferred upon the Federal Government 
by the framers of the Constitution. The 
phrase, police power, was not used until 
forty years after the Constitutional Con- 
vention, it being first used by Chief Justice 
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Marshall in his opinion in the case of Brown 
v. Maryland, 1827. 

But whether in theory the Federal Gov- 
ernment possesses any police power, the 
fact is that it exercises police powers. The 
exclusion of lottery tickets from interstate 
commerce by prohibiting interstate carriers 
from carrying them, cannot be considered 
a regulation for the purpose of securing the 
safety of commerce, but is clearly for the 
purpose of protecting the public morals. 
As was said by the court: ‘‘What clause of 
the Constitution can be cited which, in any 
degree, countenances the suggestion that 
one may, of right, carry or cause to be 
carried from one state to another that which 
will harm the public morals?’’ (Champion 
v. Ames, 188 U.S. 357.) But legislation by 
the Government for the purpose of protecting 
the public morals is unquestionably an 
exercise of the police power. 

The recent Pure Food Bill passed by 
Congress is in the interest of public health 
and not for the purpose of rendering com- 
merce less dangerous. Though it may 
theoretically serve the latter purpose its 
real purpose is well understood to be the 
former, and a law must be judged by its 
real purpose, not by its remote or incidental 
effects. This principle has been recog- 
nized by the Supreme Court in Minnesota v. 
Barber, 136 U. S. 313; New York v. Miles, 
11 Peters, 103, Passenger Cases, 7 Howard, 
283; Yick Wo v. Hopkins, 118 U. S. 356. 
That governmental action for the protection 
of the public health is an exercise of the 
police power is too clear to admit of doubt. 

The Employers’ Liability Act which is a 
regulation for promoting public safety is 
also an exercise of the police power by the 
Federal Government. Like the Pure Food 
Law, its constitutionality has not yet been 
passed upon by the Supreme Court, but 





until then the presumption is in favor of 
their constitutionality. 

As to the fact of the exercise of police 
power by the Federal Government we find 
the following in Freund’s very able work on 
the Police Power: “It is impossible to deny 
that the Federal Government exercises a 
considerable police power of its own. This 
police power rests chiefly upon the con- 
stitutional power to regulate commerce 
among the states and with foreign nations, 
but not exclusively so. It must now be 
regarded as firmly established that the 
power over commerce, while primarily 
intended to be exercised in behalf of economic 
interests, may be used for the protection of 
safety, order, and morals.’’ (Police Power, 
Pp. 63.) : 

Relative to the right of the General 
Government to exercise police powers, Judge 
Cooley says in his ‘‘ Constitutional Limita- 
tions,” p. 723: ‘“‘Congress may establish 
police regulations, as well as the states, con- 
fining their operation to the subjects over 
which it is given control by the Consti- 
tution.” 

In view of the position taken by the 
Supreme Court in the Lottery Case, it would 
not be surprising if it would sustain as 
constitutional a regulation by the General 
Government for the purpose of protecting 
the public health and promoting the public 
intelligence. This exact question has not 
yet been presented to that court for decision, 
so that it is impossible to say at present 
what its decision would be. Considered in 
connection with other questions closely 
allied to it, the question presented by this 
proposed legislation becomes one of intense 
interest, whether we consider it from the 
standpoint of its legality or of its expedi- 
ency. 

LincoLn, NEBRASKA, April, 1907. 
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ENGLISH AND AMERICAN MURDER TRIALS 


By Lee M. FRIEDMAN 


HILE the Thaw trial has been drag- 

ging out its weary length from week 
to week our English cousins have also been 
absorbed in an equally sensational murder 
trial. On January 24,1907, William Whiteley, 
the ‘‘ Universal Provider,’”’ head of the great 
‘“Whiteley’s’”’ of London, was shot and 
killed in his establishment by an unknown 
man, who immediately attempted suicide. 
Foiled in his attempt at self-destruction the 
murderer was arrested. For some little 
time his identity was a mystery. On his 
person was found a paper addressed ‘To 
all to whom it may concern,” announcing 
that, ‘‘William Whiteley is my father. He 
has brought upon himself and me a double 
fatality by reason of his refusal of a request 
perfectly reasonable,’’ and signed by the 
initials ‘“R. I. P.”’ 

On March 22d, or within sixty days of 
the murder, the prisoner was put on his 
trial in the New Bailey in London, before a 
jury of his peers on a charge of willful 
murder. During the time that had elapsed 
the interest not only of all England, but of 
all Europe and America had been aroused 
by the sensational development of the case. 
The identity of the prisoner had soon been 
established as Horace G. Rayner, aged 27, 
clerk, living in London in great poverty. 
Rayner claimed to be the illegitimate son 
of the murdered man and one Louisa Tur- 
ner, a former shop girl, who had lived ‘‘ under 
the protection”’ of Mr. Whiteley for some 
years. The suggestion of the prisoner’s 
insanity only furnished an added item of 
doubt and interest to the public. On the 
whole perhaps not so sensational as the 
Thaw case, but yet in many incidents quite 
parallel. The deliberate and dramatic 
shooting in a conspicuous place of a well 
known man of great wealth and consider- 
able public position, the laying bare of the 


‘contact with Mr. Whiteley. 





secret scandals of his life, the story of the 
life of shame of his victim, and the debat- 
able questions of the prisoner’s sanity had 
all the same elements of interest for the 
English public as appealed to the morbid 
tastes of America in the Thaw case. 

The Lord Chief Justice, Lord Alverstone, 
opened the trial by calling upon the pris- 
oner to plead to the indictment. The 
prisoner pleaded not guilty. A jury was 
promptly drawn and without loss of time, 
Mr. R. D. Muir who prosecuted on behalf of 
the crown, made his opening. In a plain 
matter of fact statement without sensation- 
alism, he outlined the case of the govern- 
ment. He said:? 

The case which the prosecution would 
seek to make out against the prisoner was 
that on January 24 he started out on a 
journey which ended in his taking the life 
of Mr. William Whiteley, in circumstances 
which showed that he had a criminal motive 
and had prepared for the crime which he 
intended to commit with great care and 
deliberation. The prisoner was born in 
April, 1879. His mother was at that time 
a single woman, Miss Emily Turner. She 
was living with a man named George Ray- 
ner, and the child was registered by her 
in the name of Rayner, she, so far as that 
registration was concerned, represented her- 
self as a wife, when, in fact, she was a 
single woman. Emily Turner had a sister 
named Louisa. On November 15, 1882, 
Louisa Turner entered the service of Mr. 
William Whiteley in Westbourne-grove. 
That was the earliest date at which any 
member of the Turner family came into © 
In January, 
1883, Louisa Turner went to live at a house 


1 The summary of this opening statement as wel] 
as that of Mr. Elliott, are adopted from the London 
Times of March 25, 1907. 
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in Grenville-road, Kilburn, which was taken 
for her by Mr. Whiteley, and she lived under 
the protection of Mr. Whiteley for some con- 
siderable time after that. 
Mr. Whiteley and Louisa Turner together 
visited Mr. George Rayner and Emily 
Turner at Hove. As far as was known 
that was the first time the prisoner’s mother 
ever saw Mr. Whiteley. At that time the 
prisoner was four or five years old. Ona 
date which was not quite certain, when the 
prisoner was about five years old, his 
mother took him to Mr. Whiteley’s shop in 
Westbourne-grove. Mr. Whiteley saw him, 
and Louisa Turner told Mr. Whiteley who 
he was — namely, her sister’s son. In 1885 
a child was born to Mr. Whiteley and Louisa 
Turner, whom Mr. Muir called Cecil White- 
ley for the purpose of this case. In May, 
1888, some differences or quarrel arose be- 
tween Mr. Whiteley and Louisa Turner, the 
details of which were irrelevant to this case, 
and they ceased to live together. The 
differences were settled, and Louisa Turner 
was given an allowance by Mr. Whiteley 
and lived apart from him thereafter. The 
prisoner was brought up and educated by 
his father, Mr. George Rayner, and passed 
always by the name in which his birth was 
registered, Horace George Rayner. The 
prisoner’s mother and Mr. George Rayner 
eventually quarreled, and later on Emily 
Turner married. She died on January 13, 
1898. The prisoner from time to time, 
between 1897 and 1900, was in communica- 
tion with his aunt Louisa Turner, seeing 
her from time to time and visiting her at 
her house. On one occasion, the date of 
which was not clearly fixed, in 1898 or 
1900, the prisoner saw Cecil Whiteley. The 
prisoner asked his aunt Louisa who Cecil 
Whiteley was, and she told him. How 
much she told him was not material; but 
the prisoner then learned of the existence 
of that person, and the fact that the prisoner 
knew of it was in the view of the prosecu- 
tion of considerable importance regarding 
the motives which the prisoner had when 


In 1883 or 1884 





he committed the crime alleged against him. 
In November, 1901, the prisoner married, 
and he had some children. He ‘seemed 
always to have been very poor. In Sep- 
tember, 1905, as indicative of the prisoner’s 
state of poverty, his wife and children and 
his wife’s sister were living at the house of 
a Mr. Browning in Highgate-road in apart- 
ments, the rent of which was only ss. 6d. 
a week. In March, 1906, the prisoner 
joined his wife, and they continued living 
there down to September, 1906, when Mr. 
Browning and his family removed to Tot- 
tenham. The prisoner, his wife and chil- 
dren, and his wife’s sister removed to 
Tottenham also, and they there had apart- 
ments. They had furniture on the hire 
system, on which some instalments were 
paid. Mr. Browning’s account of the pris- 
oner was that he seemed to have no occupa- 
tion, and that he was from time to time 
away from the house where his family were 
living for considerable periods. Towards 
the end of 1906 they were obviously in very 
great poverty, the prisoner and his wife 
pawning all the available things they had, 
and on the 18th or r9th of November they 
left Tottenham. Later on the prisoner 
called upon Mr. Browning, and told him he 
had not a brass farthing and that he had 
no employment and could not get any. At 
that time the prisoner appeared very down- 
hearted. Subsequently he seemed to have 
gone to lodge at Howton-house, Hammer- 
smith. In January of the present year he 
went to stay at an hotel in Red Lion-street 
kept by Mr. Gerhard. The prisoner had 
stayed there in 1906, when he gave the 
name of Horace Payne, and said he had just 
come from Russia. On January 23, at 
about 5 o’clock in the afternoon, the pris- 
oner or some other person went to the shop 
of Messrs. Cogswell and Harrison, gun- 
makers, in the Strand, and purchased fifty 
cartridges for a revolver of the particular 
make called a Colt’s ‘Police Revolver.’’ 
They were a kind of cartridge seldom sold, 
the bullets being flat-nosed. That evening 
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he told Mr. Gerhard that he wanted to be 
called at 8 o’clock the following morning as 
he had an appointment to keep. On the 
morning of January 24 he had breakfast 
and left the hotel at half-past g o’clock. 
He appeared to have gone by ‘‘Tube”’ to 
the Lancaster-gate station, where he depos- 
ited an envelope in which he had put a 
number of documents, which if found upon 
him would have served to establish his 
identity. About noon he called at Mr. 
Whiteley’s private house in Porchester- 
terrace and asked to see Mr. Whiteley. The 
butler told him that he must call at his 
office. At half-past twelve he went to 
Westbourne-grove and asked to see Mr. 
Whiteley, saying that he came from Sir 
George Lewis. He was shown into Mr. 
Whiteley’s private office. Some time after- 
wards Mr. Whiteley came out and said to 
one of his employés, ‘Jules, go for a police- 
man.” The prisoner emerged from the 
office and pushed Mr. Whiteley, saying, 
“‘Are you going to give in?’’ Mr. Whiteley 
waved him off and said, ‘‘No.” The pris- 
oner exclaimed, ‘‘Take this,” or ‘Then 
you are a dead man, Mr. Whiteley.”” Then 
raising a revolver within twelve or fifteen 
inches of Mr. Whiteley’s face the prisoner 
fired two shots, and Mr. Whiteley fell dead. 
The prisoner then turned the revolver on 
himself and fired a shot at his own fore- 
head, the result being to destroy his right 
eye and injure the base of his nose. The 
wound, however, was not sufficient even to 
make him unconscious. Dr. French and a 
policeman were sent for. Dr. French found 
that Mr. Whiteley was dead. The prisoner 
said to the doctor, ‘““I am conscious. I am 
alive. Don’t worry about me.” At St. 
Mary’s Hospital, the prisoner said, ‘“I am 
conscious; I am Cecil Whiteley. I have 
killed my father, Mr. Whiteley. Give me 
something to make me sleep away, there’s 
a good boy.” He appeared calm and 
rational. 

Witness after witness was called, the 
examination and the cross-examination were 








to the point, short and direct. No dramatic 
tilts between counsel for the prisoner and 
the public prosecutor, no exchanges of wit or 
badinage, no long arguments over the ad- 
mission and exclusion of testimony. Every- 
thing went along with dignity and speed so 
that by the noon recess the government 
testimony was all submitted. One cannot 
help contrasting the examination and cross- 
examination of Louisa Turner with that of 
Evelyn Thaw. In the hands of the two 
English barristers the woman’s story be- 
came matter of fact, and commonplace. 
She was not used by the one side or the 
other as an instrument to move the emo- 
tions of the jury or to play to the gallery. 
Moderation, good sense, and, above all, good 
taste, characterize both the English barris- 
ters who had this disagreeable duty to 
perform. 

Upon the coming in after luncheon Mr. 
George Elliott opened the case for the 
defense. His opening was concise and dig- 
nified. ‘‘While it was no part of his case,’’ 
he said, ‘“‘to prove or even to allege that the 
prisoner was in fact the son of Mr. Whiteley, 
he was there to tell them on his behalf and 
to show, as far as the evidence could show 
it, that he was a man who rightly or wrongly 
did believe that he was the son of Mr. 
Whiteley, and that that belief preyed upon 
his mind, and when sunk in poverty it came 
home to him as a fact so vital to his life’s 
future that his whole soul went out to it 
with a view to decide it. He would show 
how the conviction gradually crept into the 
prisoner’s mind that he was no longer the 
son of George Rayner, but was the illegiti- 
mate son of a wealthy father, Mr. Whiteley. 
It mattered not whether he was right or 
wrong in that belief, whether he had reason- 
able grounds for his belief, or whether in 
fact he was not the son of Mr. Whiteley. 
Not only had George Rayner repudiated 
the paternity of Emily Turner’s first child, 
but he had repudiated the paternity of the 
prisoner also. That the prisoner was im- 
pecunious was true, but his impecunious 
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state was not due to extravagance. He 
had been in excellent employment. He 
had been in the service of an hotel company, 
and was at one time private secretary to 
Sir Henry Burdett. He went to Russia 
with excellent introductions to the British 
Ambassador. Unfortunately, the prisoner 
became unemployed, and at the time of this 
story he was in a destitute condition. So 
far from that being in any way against him, 
it explained his subsequent conduct. He had 
fits of depression, and seemed to feel his 
position acutely. All this gradually oper- 
ated upon a mind never of a powerful 
equilibrium, and on a body enfeebled by the 
drinking tendencies of his mother, grand- 
mother, and great-grandmother. He was 
not going to suggest that he was insane in 
the legal sense of the word at the time he 
went to Mr. Whiteley’s, but he did contend 
that this was a case of a man of a degenerate 
mind whose mental heritage was tainted by 
at least two generations of alcoholism. 
While in many matters of life he was shrewd, 
clever, and even accomplished, yet he was 
just in that condition of mind as to which, 
quite apart from mental experts, they knew 
from their own experience that there were 
men and women who at some crisis of their 
history had mental explosions, and in a 
moment were guilty of acts of impulsive 
insanity which had never manifested them- 
selves before, and which, once the explosion 
had taken place, never occurred again. It 
was promised that witnesses were to be 
called on the subject of impulsive insanity, 
and that the prisoner would testify as to 
what took place in the interview with Mr. 
Whiteley. The prisoner, in his destitute 
condition, having come to the conclusion 
that there was a mystery about his birth, 
and that Mr. Whiteley could satisfy him 
about it, paid the visit to Westbourne-grove, 
and took the revolver with him, thinking 
that if his request for information and mon- 
etary assistance failed, he could take his own 
life — possibly in Mr. Whiteley’s presence. 
He had had but little to eat that day, and 





had taken some drink. He had never in- 
tended to hurt Mr. Whiteley, and he remem- 
bered nothing more than pulling the trigger. 
Seeing Mr. Whiteley on the floor, he turned 
the pistol on himself.” 

The first witness was the prisoner’s wife. 
She told her story in a few words. Other 
witnesses were then called, and finally the 
prisoner himself testified at considerable 
length but was not cross-examined. Medi- 
cal testimony was then given, to the effect 
that persons who had been perfectly rational 
for years had then been guilty of acts of 
mental instability, and subsequently re- 
covered their normal sanity. The pris- 
oner’s ancestry, his drinking, his want of 
regular food, his distress of mind from pov- 
erty and anxiety would diminish his self- 
control, and in those circumstances he 
would be more susceptible to the influence 
of an insane impulse at any crisis. Instead 
of the ‘‘brain storms’”’ of the Thaw case we 
are introduced to a new form of insanity 
designated as ‘‘mental explosions.” 

On the close of this evidence Mr. Muir 
requested the Court to rule that there was 
no evidence to go to the jury that the 
prisoner was insane. The Lord Chief Justice 
promptly so ruled. Thereupon Mr. Elliott 
summed up the case for the defense to the 
jury. Mr. Muir briefly replied on the part 
of the crown. The brevity and business- 
like directness of these arguments is strik- 
ing. Accustomed to such jury address it is 
no surprise to hear that the English Bar has 
characterized the fervid rhetoric of both 
Delmas and Jerome as ‘“‘flapdoodle,”’ and 
express surprise that it should be supposed 
to be effective with any jury. 

Lord Alverston charged the jury also 
very briefly, and within nine minutes they 
returned a verdict of guilty. Immediately 
his lordship sentenced the prisoner to death. 
The trial had been completed within a 
single day in less than seven hours. Within 
a month of the verdict, according to the 
English practice, Rayner will be hanged. 
unless pardoned or granted a new trial. 
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Contrast this prompt, certain, and yet 
fair administration of justice, not only with 
the Thaw case but with any of our recent 
sensational murder trials. The delays, 
uncertainty and doubts surrounding the 
Tucker, the Patrick, the Caleb Powers, the 
Mary Rogers, the Nan Patterson, or the 
Molineaux trials are all fresh in mind. On 
the other hand if one is to venture a criti- 
cism on the English procedure, it is that 
they sacrifice too much to the despatch of 
business. It is almost as if the case was 
prejudged, and the verdict a foregone con- 
clusion, and that all of the Court officials, 
barrister for the defendant, as well as prose- 
cutor for the crown, and his lordship the 
judge, were solicitous that all due forms of 
law might be observed in the trial rather 
than that any and every possibility in favor 
of the prisoner should be carefully considered 
and weighed before the final determination 
of his fate. 

With some misgivings an explanation of 
the contrast is ventured. The sentiment of 
the English public is for the infliction of the 
death penalty for willful murder. The people 
stand back of the court and jury that imposes 
that extreme penalty of the law in a case of 
proven murder. With us the sentiment of 
the public is divided. In parts of the coun- 
try human life is still held so cheaply that 
murder under the proper extenuating cir- 
cumstances justified itself to the community, 
and they balk at so severe a penalty for 
what they regard as little more than a mis- 
demeanor. In other localities there is a 
real doubt of the efficacy or justice of the 
infliction of the death penalty for any 
Much of this may be due to mere 
Nevertheless, much of the 


cause. 
sentimentality. 





=" 





American methods in murder trials of 
obstruction, delays, and benefits of reason- 
able, or, as some say, of “unreasonable’’ 
doubts, are directly traceable to the repug- 
nance of the public to a death sentence. 
The trial judges shirk responsibility. The 
juries dodge their duty. Probably no 
American judge would undertake to rule 
in a capital case on an issue of insanity that 
he regarded the evidence as insufficient. and 
take that question away from the jury. 
Nor would you find an American jury in a 
contested murder trial who would be will- 
ing to bring in a verdict of guilty within 
nine minutes, no matter how clear the evi- 
dence, where they know their verdict means 
death to the prisoner. Our sensational 
press exploits the sympathy of the com- 
munity for the man that is down — for the 
prisoner in the dock. It preys upon the 
sentiment of the people in opposition to the 
death penalty. Every great murder trial 
is a campaign of the yellow press on that 
subject. A court and jury naturally re- 
flects the sentiment of the community, and 
we have doubt, delay, hesitation and un- 
certainty in our murder trials instead of the 
prompt, sure, and orderly administration of 
justice of the English courts. To remedy 
the evil we must have a penalty that in the 
minds of the people at large fits the crime 
and which public sentiment demands shall 
be enforced.! 


Boston, Mass., April, 1907. 


1 While this article was in press it has been 
reported that a new trial was to be granted to 
Rayner. We have not been able to verify this 
report. 
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THE DISAGREEMENT 


The absurdity of the rule that requires 
unanimity of jurors is the conspicuous lesson 
of the trial of Thaw. Because our saving 
Saxon sense has taught us to work an illogical 
system by tacitly ignoring its requirements, 
cannot justify its indefinite continuance. No 
other tribunal is required or expected to 
arrive always at unanimous decisions, how- 
ever trained to the work of analysis, and yet 
we ask twelve plain men, faced with facts 
which have caused a difference of opinion 
sufficient to result in litigation, to see those 
facts alike. The truth is that jurors are not 
unanimous, and in the nature of things they 
cannot be. A few strong minds dominate, 
and all at length come to regard the defi- 
nition of duties given them by the court 
as something the court does not really ex- 
pect. And when now and then a conscien- 
tious man of independent mind gets on the 
panel, counsel and court despair. Is it not 
time to insist that principles conform to 
practice? 

AS ENGLAND SEES IT 

The Law Journal has this to say of New 
York criminal practice. 

“To an English lawyer the Thaw trial reads 
like a travesty or abuse of the common-law 
procedure. The judge seems unable to re- 
strain the conflicting energies of the numerous 
lawyers on each side who exercise a claim to 
equality characteristically democratic in rais- 
ing distinct and conflicting pleas. A hypo- 
thetical question of 15,000 words is allowed 
to be fired at a medical witness, and argu- 
ments are raised as to the ‘ unwritten law,’ 
which is supposed to entitle a man to slay 
anyone who at any time has inflicted a 
wrong on one of his female relatives, while 
vexed questions of brain-storm and other 





new-fangled forms of mental unsoundness are 
dragged in at intervals, till the whole proceed- 
ing seems like a mock trial prepared for the 
entertainment of the curious in mental abnor- 
mities rather than a judicial investigation into 
a question of fact. Comparison of the two 
systems indicates that the English system, 
with its modern improvements, coupled with 
the effective control of the presiding judge, 
affords the better means of- vindicating pub- 
lic justice in a manner becoming the dignity 
of the offended law. And when it is remem- 
bered that a verdict in the American trial 
may be followed by afspeals ad saecula saecu- 
lorum, it becomes evident that law reforms 
are urgently needed across the Atlantic in the 
interests of Law, which, in the end, are always. 
the interests of the sovereign people. Salus 
popult suprema lex.” 


LEGAL SHAKESPEARE 


An interesting suggestion as to the author 
of the Shakespearian plays has recently been 
made by Dr. Appleton Morgan, after reading 
Spedding’s ‘‘ Life of Bacon.” 

“There was in London a certain young 
barrister, a son of the late Lord Chancellor, 
Sir Nicholas Bacon — recently then deceased, 
leaving a widow, Lady Ann Bacon, and one 
other son, named Anthony Bacon. This 
young barrister’s name was Francis Bacon. 
A briefless barrister; he lacked for revenue 
(for ‘lease of quick revenue,’ as he himself 
epigrammatically expressed it). Of the privi- 
leged class —a kinsman of dozens of Queen 
Elizabeth’s courtiers — forced to live, without 
revenue, exactly as if he possessed revenue 
and to spare! He used his pen, not only as 
a resource for bread, but to press himself into 
recognition in his profession. He composed 
letters for others in their emergencies, even 








rei send 


Ded oee Mat tge i Abe 





Or Sea 


YIIM 











MPO IRe Laseease 


y 














EDITORIAL DEPARTMENT 299 





volunteering to meet their emergencies and 
submitting letters and pleas to fit their cir- 
cumstances. There were no newspapers, mag- 
azines, nor periodical literature of any sort — 
courtiers were not so frequently in emergencies 
as to support a letter-writer. But there was 
the choice of writing for a theater or for a 
patron —the former paid cash, the latter 
allowed him to dine in the servants’ hall. 
At any rate, Master Francis Bacon, for many 
long years, lived somehow between wind and 
water — keeping up appearances, receiving 
from his mother plenty of good advice where- 
with to forefend—if he could—the wolf 
from his door. But, in the year 1593 (to be 
exact, as Mr. Spedding, who, two hundred 
years later, wrote the life of this young man, 
Francis Bacon, by name, enables us to be) 
on the seventeenth of April, 1593, this young 
Mr. Francis Bacon found himself in pressing 
need of something more tangible than good 
advice to pay his debts with. He implored 
his mother, the Lady Ann Bacon, to consent 
to the sale of a parcel of land belonging to the 
estate of her late husband, Sir Nicholas, in 
which the Lady Ann had her dower and 
which could not be sold without her consent, 
so that Francis could realize his share therein 
in money. Lady Ann Bacon refused. There- 
upon Francis applied to his elder brother, 
Anthony, to labor with his mother — repre- 
sent to her his extremities and induce her to 
consent to the sale. Anthony did, and pre- 
vailed. Lady Ann consented, and the sale 
was made and Francis was relieved. But 
again, on the twenty-fourth day of September, 
1598 (I am following Mr. Spedding again) 
Francis was once more in debt, and this 
time his creditor — a Jew money-lender named 
Sympson — had him arrested and thrown into 
a spunging house. He who helps once, 
helps twice! and Francis again applied to his 
brother Anthony to rescue him from the Jew. 
And once again Anthony raised the money 
and released his younger brother. ‘ Antonio’ 
— Anthony Bacon; ‘ Bassanio ’’— Francis 








Bacon, — ‘ Shylock’ Sympson;—the year, 
1593—the play written and ‘divers times 
acted ’ until, its acting value being diminished, 
it is printed in broadside (as we say techni- 
cally ‘ in Quarto ’) in the year 1600. 

“Ts not the coincidence a curiousone? Was 
not an impecunious Bacon as well as an 
impecunious Bassanio looking for a ‘lady 
richly left?’ We need hardly the assurance 
of biography — which is, however, at hand — 
to guess that much.” 

It must not be inferred, however, that Mr. 
Francis Bacon was an entirely Briefless Bar- 
rister. My friend Hon. Charles E. Phelps, 
Judge of the Supreme Bench of Baltimore, 
discovered that, in Slade’s Case (4 Rep. 91), 
Francis Bacon was of counsel, and associated 
with him as attorney on the same side was 
a lawyer named John Halstaff. Says Judge 
Phelps (‘‘ Falstaff and Equity.’’ Boston. 
Houghton, Mifflin & Co., 1901, p. 130, mote): 
‘““The case was pending from 1596 to 1602. 
When the author of the first part of Henry 
the Fourth found himself obliged in 1597 to 
find some other name to substitute for the 
offensive ‘Sir John Oldcastle,’ and to find it 
in a hurry, did he get the suggestion of Sir 
John Falstaff from the name of John Hal- 
staff?’ 


CORPULENT TEXTS 


It is time that the profession registered a 
decisive protest against the excessive size to 
which the modern law book is being expanded. 
The accumulation of decisions compels a suffi- 
cient increase of pages without the obvious 
attempt by large type, wide margins, and heavy 
paper, to expand a two volume’work into a 
three volume edition. The authors contend 
that the customary price per volume does not 
provide a sufficient remuneration for the time 
required in the preparation of a modern work, 
but is their work worth more than buyers 
undeceived by devices are willing to pay? 
Shelf space alone is a consideration not to be 
neglected in these days of high rent. 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 





Conducted by Wiriram C. Gray, of Fall River, Mass. 





Constitutional law, labor questions, and the ever-present discussion of the imperfect pro- 
cedure of the law, receive much attention in the legal articles reviewed this month. The 
growing tendency to give what would formerly have been considered strictly judicial 
functions to the executive, is ascribed by Roscoe Pound to the impatience of our practical 
people with the law’s delays and technicalities; and Hannis Taylor blames the same 
defects in the criminal law for the prevalence of lynching. In the department of consti- 
tutional law a timely article by S. S. Gregory discusses the constitutionality of national 
regulation of the liability of interstate carriers for accidents to employers. Jeremiah 
Smith concludes his valuable series of articles on labor litigation, and Frank W. Grinnell 
has written an interesting analysis of the value of a labor union’s contract with an emplayer 
who agrees to the “closed shop.” Edward H. Warren’s examination of de jacto corpora- 
tions, and Samuel B. Clarke’s analysis of the Armstrong committee’s legislation on insur- 
ance, are of much interest in their special fields. 





BILLS AND NOTES. “ Fictitious or Non- 
Existing Payee,’ by J. D. Falconbridge, 
Canada Law Journal (V. xliii, p. 225). 

BILLS AND NOTES. ‘Some Suggestions 
on the Proposal to Enact the ‘ Uniform Nego- 
tiable Instruments Law’” in Illinois, by 
Julian W. Mack, J/ilinois Law Review (V. i, 
Pp. 592). 

BIOGRAPHY. ‘** Benjamin Franklin 
Graves,”’ by Hoyt Post in the April Michigan 
Law Review (V. v, p. 409). Concluding the 
series of biographical sketches of four noted 
Michigan Supreme Court judges. 

BIOGRAPHY. “Sir Walter Scott as an 
Advocate,” by R. A. B. Scottish Law Review 
(V. xxili, p. 109). 

CONSPIRACY. “The Results Flowing 
from the Extinction of the Civil Action for 
Conspiracy,’’ by Robert L. McWilliams, Cen- 
tral Law Journal (V. Ixiv, p. 266). 

CONSPIRACY. ‘Conspiracy as a Crime 
and asa Tort,” by Francis M. Burdick, in the 
April Columbia Law Review (V. vii, p. 229), 
examines many cases. The positions taken 
are that as conspiracy is a crime ‘‘ apart from 
any criminal act which the conspirators have 
in view when forming the confederation, it 

. does not merge in any crime perpe- 
trated by the conspirators while ~ carrying 








, 


out their agreed scheme;”’ and that anyone 
damaged by a conspiracy should have an 
action in tort of which the distinctive feature 
‘“‘is the conspiracy, rather than the species of 
harm inflicted.” 

CONSTITUTIONAL LAW (Acquisition and 
Control of Territory). An historical exami- 
nation of the theories and decisions relating to 
“ Acquisition and Government of National 
Domain,” by David K. Watson, appears in 
the March-April American Law Review (V. 
xli, p. 239). The author’s summing up of the 
result of the decisions on the controverted 
question of the control over acquired terri- 
tory is as follows: 

“ Foreign territory acquired by the United 
States is subject to three classifications: First, 
territory which is incorporated into the 
United States. This is subject to the provi- 
sions of the Constitution, and its people are 
entitled to its benefits, including the Bill of 
Rights, commonly known as the first ten 
amendments. Second, territory which is not 
incorporated into the United States, but which 
may be regarded as outlying territory. This 
is subject to be governed by Congress under 
the powers granted in the Constitution applic- 
able to such territory, not necessarily includ- 
ing all the provisions of the Bill of Rights, but 
subject to such limitations upon Congressional 












i 


‘ek 


ME a 


ioe Siena aR 





YIIM 





4 


eae 5 eens Ok Wl AR ee OE ee 

















EDITORIAL DEPARTMENT 301 





action as inhere in the ‘ prohibitions’ of the 
Constitution. Third, the United States has 
full power to hold annexed territory, until its 
inhabitants are qualified to become citizens 
thereof, and Congress may determine how long 
that period shall continue.” 

CONSTITUTIONAL LAW (The Commerce 
Clause). Under the title ‘‘ The Commerce 
Clause of the Federal Constitution and Two 
Recent Cases Dealing with It,’”’ S. S. Gregory 
has a suggestive discussion in the April Mich- 
igan Law Review (V. v, p. 419) of the cases 
of Howard v. Illinois Central Railroad Co. and 
Brooks v. Southern Pacific Co., in which 
Judges McCall and Evans respectively decided 
that the recent act of Congress regulating the 
liability for injury to employees of common 
carriers engaged in interstate commerce was 
unconstitutional. The question is now before 
the Supreme Court. Mr. Gregory thinks the 
cases have been wrongly decided in the lower 
court, that such regulation is fairly within the 
scope of the commerce clause. He says that 
the power to regulate interstate commerce is 
as broad as the power to regulate foreign com- 
merce and that Congress has without question 
imposed such liability on ocean carriers en- 
gaged in foreign commerce. 

‘‘ Tt is no solution of this question to say, 
as does Judge McCall in his opinion, not merely 
once but repeatedly, that the liability of a 
common carrier to its employees for injuries is 
not interstate commerce. Neither are rail- 
ways, bridges, or ships commerce, interstate 
or otherwise; yet their construction, location, 
and use may be regulated and controlled by 
Congress when employed in connection with 
interstate commerce. In view of the plenary 
and sovereign nature of the power of Congress 
in this regard, it is hardly too much to say 
that every person derives his right to engage 
in interstate commerce under national author- 
ity; that he may exercise this right only upon 
the conditions which Congress sees fit to pre- 
scribe in respect thereof; that in this respect 
this right is as wholly derived from national 
authority as are the charter rights of a corpo- 
tation from the sovereign from which they 
emanate; with foreign and interstate commerce 
the States have absolutely nothing todo. In 
that restricted field where their legislative 
enactments have been permitted to stand, 











although somewhat related to interstate com- 
merce, this has been not because of any in- 
herent vitality in such legislation considered by 
itself, but because from the silence or failure 
of Congress to occupy this field the courts 
have raised the presumption that it was the 
national legislative will that the State should 
be, sub modo, permitted to act in it. It would 
appear, therefore, to be at least a moderate 
statement that, in respect of interstate com- 
merce and all its incidents, the Congress has 
the same power of police, which is possessed 
by legislatures of the several States in 
respect of matters within the sovereignty of 
each State.” 

And the statute, Mr. Gregory thinks, is 
clearly within the police power. 

The objection that the act may in a measure 
affect commerce carried on entirely within a 
state, does not seem to him of any controlling 
significance in the light of the fact that it has 
been found no objection at all to the exercise 
of the power in respect of maritime transpor- 
tation and having regard to several decisions 
referred to. 

‘‘ It remains to notice briefly the suggestion 
made by Judge Evans that as the act in ques- 
tion would be in terms applicable in the case 
of injury to employees employed in the shops 
of a railway company and its general office, 
whose duties were in no way related to inter- 
state commerce or to transportation of articles 
of interstate commerce, therefore the statute 
is invalid. It must be said that this is the 
most plausible objection that has been urged 
against its validity and possibly it ought to 
be regarded as conclusive against it; yet I am 
not altogether persuaded on this point. If it 
be true, as I have already suggested, that the 
right to engage in interstate commerce at all 
is derived wholly from the Nation, then it is 
not at all impossible that Congress has power 
to prescribe the terms and conditions upon 
which anyone shall engage either in interstate 
commerce or in the transportation of articles of 
interstate commerce. Possibly the suggestion 
made by Mr. Garfield, that every corporation 
engaged in such commerce be required to take 
out a license from the federal government, will 
be found to rest, for its practicability and 
validity, upon this idea. It is certainly a 
question of profound and far-reaching impor- 
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tance and one not to be lightly decided against 
the power of the National Government. It 
seems to me it is worthy of more elaborate 
treatment and fuller discussion than is devoted 
to it in the opinion to which I have referred.’’ 

CONSTITUTIONAL LAW (Executive’s 
Power over Legislature). James D. Barnett 
has the first part of an article on ‘“‘ The Execu- 
tive Control of the Legislature,”’ in the March- 
April American Law Review (V. xli, p. 215). 
‘“The methods of the executive control of the 
legislature in the United States consist, for 
the most part, of the recommendation of 
legislation, the approval and veto of legisla- 
tive measures, the call and limitation of special 
sessions of the legislature, changing the place 
of the legislative sessions, the adjournment of 
the legislature, and the issue of writs of elec- 
tion to fill vacancies in the legislature.’’ The 
first two are considered in this number, the 
discussion being wholly from the legal point of 
view with copious citation and discussion of 
cases. The article will be concluded in the 
May-June number. 

CONSTITUTIONAL LAW (Michigan). 
““Some Suggested Changes in the Constitu- 
tion of Michigan,’’ by John A. Fairlie, April 
Michigan Law Review (V. v, p. 439). 


CONSTITUTIONAL LAW (see Japanese 
Compromise). 
CONTRACTS. “Some Option-Contract 


Quandaries in Illinois Law,” by George Packard, 
Illinois Law Review (V. i, p. 571). 

CONTRACTS (Labor Union and Employer). 
A suggestive article for all interested in labor 
questions is Frank W. Grinnell’s in the March- 
April American Law Review, entitled ‘‘ An 
Analysis of the Legal Value of a Labor Union 
Contract’ (V. xli, p. 197). The writer deals 
“with the contractual relations of a labor 
union and an employer from the inside, espe- 
cially in the light of certain recent decisions in 
New York and Massachusetts. Because of 
its simplicity for the purposes of discussion, 
the form of contract recently considered by 
the Massachusetts court in the case of Berry v. 
Donovan, 188 Mass. 353,” is used. 

The principal points covered by this con- 
tract are: 

1st. The use of the union stamp label on 
goods as an advertisement . .. 2d. The 





retention and employment of union men only. 
This is the ‘“‘ closed shop” clause. 3d. The 
cessation of strikes and lockouts and the refer- 
ence to arbitration of all questions of wages 
and conditions of labor which cannot be mutu- 
ally agreed upon. This is the so-called ‘“‘ arbi- 
tration’’ clause. The first of these three 
points is merely incidental to the second and 
third. 

The author’s analysis leads him to the fol- 
lowing conclusion as to the “closed shop ”’ 
clause. 

‘“‘rst. The principles of liberty demand 
that the ‘closed shop’ agreement be held illegal 
as to the non-union man who is forced out of 
his job, as in Curran v. Galen, Berry v. Donovan, 
Martell v. White, and Boutwell v. Marr. 

‘‘od. That the same principles demand that 
the ‘ closed shop’ clause be held illegal in the 
sense of being unenforceable against the 
employer, as in the decision of the Appellate 
Division in Jacobs v. Cohen. 

““ 3d. That the same principles demand 
that the employer shall not be prevented by 
a court from carrying out such a clause if he 
sees fit, as in Mills v. U. S. Printing Co. of 
Ohio.”’ 

By the ‘“‘ arbitration clause,” it is mutually 
agreed that the union will not cause or sanc- 
tion any strike, and that the employer will 
not lock out his employees while this agree- 
ment is in force. All questions of wages or 
conditions of labor, which cannot be mutually 
agreed upon, shall be submitted to the State 
Board of Arbitration. The decision of this 
Board of Arbitration shall be final and binding 
upon the employer, the union, and the em- 
ployees. The union agrees to assist the 
employer in procuring competent workers to 
fill the places of any employees who refuse to 
abide by the above, or who may withdraw or 
be expelled from the union. 

This sounds very fair but Mr. Grinnell 
puts the following case ‘‘ suggested by actual 
experience.” 

“‘A shoe manufacturer, in order to stop a 
strike in his factory, decides to try the experi 
ment of the ‘closed shop’ and the ‘ union 
label,’ and signs a contract in the form above 
quoted for three years, the contract being also 
signed by the general president of the union 
and by the officers of the local union, and the 
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strike is ended. Every man in the factory at 
that time either joins the union or leaves the 
shop. At the end of a year the local union 
proposes a new wage scale which if adopted 
would cause such an increase in wages that 
the shoes would be made at a loss; the manu- 
facturer refuses and enters into negotiations 
with a committee of the local union to try to 
adjust the prices by mutual agreement. We 
will assume that there are about one hundred 
different operations in making the shoes, and 
each one had to be gone over, so that these 
negotiations take several months. - Mean- 
while part of the work in the factory, the 
‘lasting,’ is being done at a ‘day’ price, as 
before the negotiations began. We _ will 
assume also that any ordinarily competent 
‘laster’ can ‘last’ at least six dozen pair of 
shoes per day, and a good ‘laster’ can last 
seven dozen, and we will assume that these 
lasters have been working at that rate. After 
the negotiations for the new price list begin, 
every laster in the factory drops to four dozen 
pair per day. The manufacturer appeals to 
the general president who tries to interfere but 
is unable to control the action of the lasters. 
The business suffers accordingly by failure in 
production, inability to fill orders, etc. The 
hope of forcing negotiations and getting a 
higher piece price by making the manufacturer 
fear a loss of business is, of course, the motive 
of the ‘ lasters’ ’’ conduct. This interruption of 
business continues throughout the negotia- 
tions, which finally results in a ‘ price list’ 
which is signed by the committee of the union 
and by the manufacturer and posted in the 
factory. Yet the employees are not satisfied 
with the work of their committee; they spend 
their time complaining about it instead of 
making shoes, the factory is completely demor- 
alized, and the result is that the manufacturer 
closes the factory and goes out of business 
after pocketing a very considerable loss.”’ 

In such a case Mr. Grinnell says the con- 
tract, on account of the difficulty of proving 
the legal relation of cause and effect between 
the breach of the arbitration clause and any 
substantial damage, ‘‘ does not give an em- 
ployer any legal protection against abuse, and 
upon the facts assumed in the case stated 
would be of no legal value to him unless he 
could get sufficient evidence, in addition to 








those facts, to prove a combination or con- 
spiracy between the union and its members to 
control the labor market and oppress him 
unfairly. 

“‘Such evidence would ordinarily be very 
hard to get, and if he could get it his claim 
would be, not an action of contract but of 
tort for conspiracy on the theory applied in 
the cases of Curran v. Galen, Berry v. Dono- 
van and Martell v. White, already cited in 
the first part of this article. In such an 
action the union contract might be valuable, 
in connection with the other evidence, to show 
the way in which the employer was tied down 
before he was stamped on, but, other than 
that, it is difficult to see how the contract is of 
any legal value whatever. 

‘The lesson for the employer from this dis- 
cussion is that it is wise not to enter into an 
agreement which leaves him helpless in the 
hands of his enemies and without redress.”’ 

CORPORATIONS. The Harvard Law Re- 
view for April has in its series of articles 
dedicated to the late Professor Langdell, a 
monograph by Edward H. Warren, entitled 
“‘ Collateral Attack on Incorporation. A. De 
Facto Corporations” (V. xx, p. 456). The 
scope of the article cannot be better given 
than by his opening paragraphs: 

‘* A, B, and C wished to engage in the busi- 
ness of retailing ice. By statute it was pro- 
vided that if any three persons did specified 
acts, they acquired the privilege of engaging, 
as a corporation, in any designated business. 
A, B, and C, intending in good faith to avail 
themselves of the provisions of this statute, 
did all the acts required except one. By 
inadvertence, no statement of the amount of 
capital to be employed was made in the cer- 
tificate of incorporation. Believing that they 
had received the franchise of the state to act 
as an artificial person, they assumed, as such 
person, to engage in the designated business 
for a number of months. They employed D, 
and he, while delivering ice and solely by 
reason of his own negligence, injured E. The 
alleged corporation has become insolvent, and 
E seeks to establish that A, B, and C are per- 
sonally responsible for the tort to him. 

““* But,’ say A, B, and C, ‘although we 
were not a de jure corporation, clearly we were 
a de facto corporation. It is for the state to 
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grant the franchise to be a corporation, and 
is it not, therefore, for the state alone to com- 
plain if persons usurp that franchise? Is it 
not well settled that, except as against the 
state, a de facto corporation is just as good as 
a de jure corporation? Has it not been writ- 
ten that the existence of a corporation shall 
not be attacked collaterally?’ It will be the 
attempt of this article to meet these ques- 
tions.” 

Professor Warren, after citing and discuss- 
ing a large number of cases, sums up his con- 
clusions as follows: 

‘‘ 7, When the existence of a corporation 
is only collaterally in issue, proof of facts 
sufficient to satisfy the requirements of the 
de jacto doctrine is sufficient to make a prima 
facie case. 

‘‘2. If a corporation is in existence, but 
there is a ground upon which the state might 
have its existence forfeited, no one but the 
state can take advantage of this cause of 
forfeiture. 

‘** 3. Most failures to conform strictly to 
statutory provisions regarding the formation 
and regulation of corporations are not fatal 
to the formation of a de jure corporation. 
But failure to perform an act, the performance 
of which the legislature has intended to be a 
condition precedent to incorporation, is neces- 
sarily fatal. 

‘‘4. There are considerations of public 
policy so urgent as to justify the courts in 
holding that a de facto corporation may be a 
conduit of title. 

““5. The de facto doctrine has a very im- 
portant scope in cases where contracts have 
been made on a corporate basis. 

“6. If associates who have not the corpo- 
rate privilege assume to exercise it, there is no 
established doctrine that all but the state 
must submit. It is not proper to apply to 
such a case the doctrine that the existence of 
a corporation cannot be attacked collaterally. 

‘“‘ 7. The de facto doctrine should be applied 
with caution when it is invoked for the benefit 
of the associates themselves against persons 
who have not dealt with them as a corpora- 
tion. It is anomalous to permit the usurper 
of a right to require a stranger to submit to 
the assertion of such right. 

“*8. It is anomalous to bridge a legal gap, 








even for the benefit of a person who has made 
an expenditure in good faith. 

‘‘g9. There may be no objection to apply- 
ing the doctrine for the benefit of the asso- 
ciates themselves against strangers, if the 
associates are asserting a right which is in 
them either as natural persons or as a corpo- 
ration. 

‘‘ to. The doctrine should never be applied 
for the benefit of the associates themselves to 
the prejudice of an innocent stranger.”’ 

CRIMINAL LAW. “The Law of Homi- 
cide,” Francis Wharton. Third Edition by 
Frank H. Bowlby. Rochester, 1907 (pp. 156, 
1120). Wharton on Homicide is noteworthy, 
first of all, asa very large book on a compara- 
tively narrow subject. The second edition, 
published in 1875, formed a thick octavo 
volume, and the present third edition is fifty 
per cent larger than the-second. Yet this 
great bulk does not indicate that the subject 
is treated with the fullness of a monograph. 
The actual amount of case law on the subject 
of homicide seems to bear out the assertion 
that life is very cheaply held in this country. 
The table of cases alone, in this edition, occu- 
pies one hundred twenty-five pages of very 
closely printed names in double column. 
There are probably at least eight thousand 
cases cited. 

The matter contained in the second edi- 
tion, as Dr. Wharton left it, has been entirely 
changed in arrangement and largely modi- 
fied in statement by the editor of this volume. 
In some respects these changes are much for 
the better. The least satisfactory part of Dr. 
Wharton’s books was the arrangement and 
analysis of his subjects, and the editor of 
this edition has gained in clearness of treat- 
ment by the re-arrangement. On. the other 
hand, the new matter is much less philosoph- 
ical in tone and authoritative in form of state- 
ment than Dr. Wharton’s work. In fact, 
the editor’s contributions are in the form of 
statements of new cases rather than of dis- 
cussions of principle. The cases are stated 
very well, but in some sections apparently 
contradictory decisions are cited with no 
attempt to reconcile their differences and 
with no indication as to which represents the 
better doctrine. . 

On the whole, however, the work of the 
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editor has been very carefully done. The 
difficult portions of the subject have been 
adequately covered by the discussion, and the 
book may be recommended as of the utmost 
value for lawyers who have occasion to inves- 
tigate the subject covered. 

The general principles of criminal law, as 
applicable to prosecution for homicide, are 
first stated: these include questions of causa- 
tion, responsibility, and parties. The nature 
of murder and manslaughter and the differ- 
ences between the two offenses are then con- 
sidered ; next, questions of justification. After 
these general investigations the editor deals 
with various cases of homicide, and finally 
examines the rules which regulate the pre- 
cedure in prosecutions for homicide. There 
is an adequate index, and the table of con- 
tents forms a useful analysis of the whole 
subject. 

If all Dr. Wharton’s books, of which the 
Lawyer’s Codéperative Publishing Co. is now 
bringing out new editions, are as well edited 
as this one, the profession will have cause 
to be thankful to that corporation for its 
enterprise in re-issuing the series. — J. H. B. 


CRIMINAL LAW. ‘ The Thaw Case,” by 
Wm. L. Clark, Canadian Law Review (V. vi, 
p. 100). 


DIGESTS. ‘‘Cream of the Law.” Vol- 
umes I and II (1905 and 1906) and No. 
1 of Volume III. Edited by Emerson E. Bal- 
lard, Cream of the Law Company. Craw- 
fordsville, Indiana. : 

This legal quarterly presents to the pro- 
fession in compact form a great number of 
recent and interesting cases, the professed 
aim of the publisher being to keep the sub- 
scriber constantly informed of those decisions 
forming part of the growth of the law. The 
style of the work is unique. There is, properly 
speaking, no text. Neither is the work a 
collection of cases printed in full. Under 
appropriate headings the decision in each 
case treated is briefly stated, and there fol- 
lows a quotation from the opinion of the 
court, varying in length with the importance 
of the respective cases. Sometimes there is 
simply a quotation of the cases referred to 
by the court, and ‘occasionally an allied case 
is stated by the editor. The work is compre- 





hensive rather than exhaustive. The whole 
field of the law is covered, but cases which 
are simply reiterations of established and 
familiar principles are not included. An im- 
portant feature is the cumulative index pub- 
lished with each number. It embraces all 
the numbers of Cream of the Law issued for 
the year, and refers to notes in other collec- 
tions of cases and to articles in the leading 
law journals. The numbers make interest- 
ing reading because of the fact that only new 
matter is presented, and we believe that the 
indexes will prove to be of value. 


DIVORCE. ‘ Uniform Law Relating to 
Annulment of Marriage and Divorce,” by 
Walter George Smith, Central Law Journal 
(V. Ixiv, p. 229). 


EMPLOYERS’ LIABILITY. “The Doc- 
trine of Common Employment in England 
and Carfada,”’ by J. P. Macgregor, Canadian 
Law Review (V. vi, p. 110). 


EQUITY PROCEDURE. “The Law and 
Practice of Interpleader in the High Court and 
County Courts, with Forms,” by S. P. J. 
Merlin, Butterworth & Co., London, Eng. 
This little book is a manual for English prac- 
titioners, which will hardly be of assistance to 
practitioners in this country. 


ETHICS. ‘‘ The Bench and Bar in their 
Relation to the People and the Corporations,’’ 
by J. Aspinwall Hodge, Albany Law Journal 
(V. lxix, p. 54). 


FRAUD (Statute of Frauds). ‘‘ A Treatise 
on the Law of Frauds and the Statute of 
Frauds,” by John W. Smith. The Bobbs- 
Merrill Company, Indianapolis, 1907. The 
first part of this book is a treatise upon fraud 
in general, including deceit, fraud in fiduciary 
relations, equitable remedies for fraud, and 
fraudulent conveyances. The second part of 
the book relates to the Statute of Frauds, and 
includes, in addition to a consideration of the 
general law on this subject, a collection of the 
statutes of England and the different states, 
together with summaries of the decisions under 
those statutes, arranged by states. Though 
the first part of the book is not exhaustive, 
it is a satisfactory and correct summary of 
the law, illustrated by recent decisions, and 
was found useful by the reviewer in his prac- 
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tice. The arrangement of the cases under the 
Statute of Frauds, however, is to be regretted. 
The lawyer will hardly find the collection of 
cases in his own state more satisfactory than 
his own digest, except from the fact that 
recent decisions are included, and the time 
required to locate analogous decisions in other 
jurisdictions would seem to be prohibitive. 
The differences in the statutes in the different 
states seem hardly great enough to warrant 
the classification determined upon. 
INSURANCE DIVIDENDS (Armstrong 
Committee Legislation). Samuel B. Clarke, 
in the March-April American Law Review dis- 
cusses “‘ Defects of the Armstrong Committee’s 
Legislation Relating to the Dividends of 
Mutual Life Insurance Policy Holders ”’ (V. xli, 
p. 161). Mr. Clarke is far from satisfied with 
the legislation, though he commends heartily 
the committee’s work in ferreting out abuses. 
The committee has done well, Mr. Clarke 
thinks, in not attempting to establish by 
statute the manner of distribution of surplus, 
leaving it to be divided equitably, that is, 
by the courts. The dividends of policy 
holders should be determined, Mr. Clarke 
urges, by the amount of sacrifice made by 
them. The differences in sacrifice are in the 
payment of money: ‘A has made a single 
payment of $100; B has paid $100 annually 
for the past fifty years; C has made one pay- 
ment of $10,000; D has paid $10,000 annually 
for twenty years; E has paid one lump sum, 
$250,000; and so on, and so on. It is the 
plainest equity that these differences ought to 
be taken into account, and unless there are 
other germane considerations not yet adverted 
to, they ought to furnish the rule or prin- 
ciple of distribution. By this standard the 
share of the divisible surplus, which each 
policy holder is entitled to, is to be determined 
by the ratio between the total amount which 
he has paid to the company since he became 
a member of it and the total amount which all 
the policy holders who are to participate in 
the distribution have paid since they severally 
became members of it. The general expres- 
sion of the proportion for each individual 
policy holder, whom we may call A, would be; 
— as the total amount paid by A to the com- 
pany since he became a member of it is to 
the total amount paid to the company by all 





the participating policy holders since they 
severally became members, so is A’s share 
of the divisible surplus to the divisible sur- 
plus. To illustrate arithmetically: —If the 
total premiums paid by all the participating 
policy holders are $100,000,000, and if the 
total paid by A is $100, and if the fund 
to be divided is $2,000,000, the proportion 
stands thus, — $100: $100,000,000 = A’s share: 
$2,000,000. Solving this proportion we find 
that A’s share amounts to $2. If, instead of 
paying $100 once, A has paid that amount 
annually for the past fifty years, making 
$5,000 in all, the proportion stands thus, — 
$5,000: $100,000,000 = A’s share: $2,000,000. 
Solving this we find A’s share to amount to 
$100. We know, mathematically, that in 
every proportion the ratio between the second 
and fourth proportionals is equal to the ratio 
between the first and third proportionals. 
This enables us to establish a dividend rate 
capable of quick and easy application as a 
percentage of the total amount of premiums 
which each participating policy holder has 
paid to the company. Thus, in the last ex- 
ample, the dividend rate is the ratio 2,000,000: 
100,000,000, or two per cent. A’s share is 
equal to and may, correctly, be measured as 
two per cent of the total of the premiums 
($5,000) which he has paid.” 

Minor corrections are to be made, but the 
principle is not affected. The actuary’s idea 
that surplus comes from the earnings of three 
imaginary funds, the death loss, premium 
reserve, and loading funds and that the divi- 
dend should depend on what the premium 
has contributed to each, is ridiculed as arti- 
ficial and untrue. 

Mr. Clarke’s specific criticisms of the Arm- 
strong legislation are four in number: First, 
the requirement that on the 31st of Decem- 
ber each year companies shall ascertain the 
surplus earned during that year, What should 
be found is the surplus, if any, existing at a 
particular time. The limitation obliges a 
company to make its investigation from its 
books of accounts, a method much more lia- 
ble to error than the natural one of inven- 
torying present property and obligations. 
A company does not have to report the sur- 
plus existing, but only the profits and losses 
of the business of the year and their sources. 
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An error in the books which may have orig- 
inated years ago will fail to be detected. 

The second criticism is of the division 
for dividend purposes of policies into exist- 
ing deferred dividend policies and all other 
policies, for any division is sure to embarrass 
the court in determining an equitable dis- 
tribution. 

“Third: The statute, after imposing the 
duty on the company to ascertain and appor- 
tion surplus as soon after the thirty-first day 
of December as may be practicable, does not 
require that any information whatever regard- 
ing the dividend principle or principles fol- 
lowed by the company in making the appor- 
tionment or as to the methods of arriving at 
dividend rates and calculating dividends, 
shall be given by the company to the super- 
intendent of insurance or to policy holders 
until after the expiration of fourteen months 
from the 31st day of December of the year in 
question. . . . Fourteen months! During those 
fourteen months what will have happened? 
The dividends will have been declared and 
become payable, and many of the policy 
holders will, severally, have taken theirs in 
cash, others will have used theirs in reduc- 
tion of premiums, and others still will have 
allowed theirs to be retained by the company 
as the purchase price of additional paid-up 
insurance, to which they severally are en- 
titled. In other words, the company will 
have lost the legal title to the divisible fund 
and that fund will have been scattered all 
over the world, wherever policy holders may 
be domiciled.” 

No special powers are given to the court 
to correct any errors then discovered four- 
teen months late, and the ordinary processes 
of law will afford no remedy at all, except in 
cases of actual fraud. 

“Fourth: Each of the standard forms of 
policies prescribed by Sec. 101, of the statute, 

. after January 1, 1907, contains the follow- 
ing provisions — ‘ This policy shall each year 
participate in the surplus of the company, 
as provided by the laws of the state of New 
York now in force.’ The laws existing either 
at the date of the statute or at the date of 
the delivery of policy contracts will thus be- 
come a part of the obligation of the contracts. 
It follows that the legislature will have no 








constitutional authority to change the law 
of apportionment so as to affect any of the 
contracts that may be made on the standard 
forms. Than this, it is not possible to con- 
ceive of a more artistic and efficient method 
of perpetuating the evils which the Arm- 
strong committee exposed.” 

The company should not be allowed to 
take any steps in apportioning and distribu- 
ting surplus for sixty days after announcing its 
amount, and provisions should be made for 
policy holders to appeal to the courts in case 
of error and for the courts to have full charge 
of the surplus and its distribution in such 
cases. 


INTERNATIONAL LAW. ‘‘The Legal Status 
of the Panama Canal Zone,’”’ by Charles R. 
Williams, American Lawyer (V. xv, p. 125). 


INTERNATIONAL LAW. ‘“ The Exemp- 
tion of Private Property at Sea from Cap- 
ture in Time of War,” by Sir Wm. R. Ken- 
nedy of the Queen’s Bench Division, read at 
the Berlin Conference of the International 
Law Association, is reprinted in the April 
Yale Law Journal (V. xvi, p. 381). 


JURISPRUDENCE (Evidence). ‘“ The Philo- 
sophy of Proof, in its Relation to the English 
Law of Judicial Evidence,’’ by J. R. Gulson, 
London, Routledge; N. Y., Dutton, 1905, 
pp. xv, 496. The author has here attempted 
a task very praiseworthy, and one unusual 
and much needed in these days of book-mak- 
ing, for the daily needs of the practitioner, 
namely, to develop and apply a strictly scien- 
tific theory and system of evidence. The 
first part of this work is devoted to “a study 
of natural evidence,’ and ‘‘ the general prin- 
ciples of inference in its relation to evidence.’’ 
The second part purports to ‘exhibit the 
bearing of the natural principles of proof 
upon the positive rules of the English judi- 
cial system,”’ and ‘‘ to point out how far the 
practice, on the one hand, and the abstract 
doctrines and maxims of the law, on the 
other, are in harmony or at variance with 
natural science.” 

The chapter headings of Part I read as fol- 
lows: Evidence in General; A Fact; An Ex- 
pression of a Fact; the Connection Between 
the Two; Facts Positive and Negative; Facts 
Physical and Psychological; Events and States; 
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Facts Principal and Evidentiary, Compound 
and Component, an Inference; a Coincidence; 
Bentham’s Definition of Evidence; Divisions 
of Evidence; Evidence Immediate and Trans- 
mitted, and the Comparative Force of These; 
Facts and Communications; Evidence Direct 
and Circumstantial, and the Comparative 
Force of These; Negative Evidence; Bentham’s 
Divisions of Evidence; Evidence Preappointed 
and Casual; Evidence Real and Personal; 
Evidence Original and Derivative. Of this 
Part I, let us say frankly that we can make 
little of it. The reason for this is not easy 
to state; for the style is lucid, if diffuse, and 
the author is well equipped both in profes- 
sional and in general reading, and writes 
from a judicial and balanced mind. Per- 
haps the real reason for the failure of this 
Part I to make upon us the impression of 
having achieved anything is that there can 
be, after all, no system of ‘‘ natural evidence,”’ 
apart from some specific body of legal rules, 
on the one hand, and from the canons of 
logic, on the other hand; hence the elaborate 
distinctions and definitions of this Part I 
may be predeterminately vain. Among the 
particular points, furthermore, which we defi- 
nitely decline to believe is that there are 
“three sciences, Evidence, Induction, and 
Logic” (p. 16). Most of all, we decline to 
believe that ‘‘the methods of circumstantial 
evidence are purely deductive” (pp. 106, 
238); for this belief relegates all the difficul- 
ties of evidence to our arid old friend, Bar- 
bara Celarent, and gives no real help in the 


practical solution of those problems. Any | 


one who will read Professor Alfred Sidge- 
wick’s book on “ Fallacies: A View of Prac- 
tical Logic,” will appreciate that the induc- 
tive form of an inference (or some equivalent 
of it) is the only serviceable form for any 
purpose but that of mental exercise. The 
deductive form is useful, perhaps, for testing 
a counsel’s argument, but not for testing a 
rule of evidence. 

In Part II, however, we find more profitable 
reading. The author passes in review the 
chief rules of evidence; and his keen analysis 
exposes the fallacies of many common phrases 
and misguided shibboleths of the law. One 
need not accept the author’s system of ‘“ natu- 
ral evidence ”’ in order to agree with him in 
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most of his criticisms upon the commonplaces 
of our treatises and our judicial traditions. 
For example, he effectively explodes (pp. 270, 
338, 341, 349, 362) the ancient fallacy of 
treating ‘‘ Documents” or “ Writings” as a 
single subject of evidential rules —a fallacy 
found in the classification of almost every 
treatise since Gilbert. Documents, he points 
out, have entirely different aspects ‘‘ accord- 
ingly as on the one hand the act of the writer 
forms the very substance of the issue, or as, 
on the other hand, it amounts to a mere 
statement of the fact which we are seeking 
to ascertain;’’ and the practical applications 
of this to official documents are pointed out 
by him in detail. Again (p. 279) he corrects 
Bentham’s fallacious use of the term “ real 
evidence.”” This, he demonstrates, ‘‘is 
neither peculiarly the evidence of things, nor 
necessarily the proof of any particular kind 
of fact; it is the evidence furnished by the 
perceptive faculties of the tribunal applied 
to the fact itself, and whether the fact in 
question be the contents of a document, or 
the features of any material object, the proof 
of it is then and then only ‘ real’ when the 
fact is itself manifested to the senses of the 
tribunal.’’ A recent writer’s use of the term 
‘‘autoptic proference’’ for this process has 
led to some uplifting of eyebrows; but what 
critics should rather notice is that Bentham’s 
“real evidence ’’ not only was a useless dis- 
tinction, but has also been since misunder- 
stood and applied in a different sense; and 
Mr. Gulson’s analysis goes to show that the 
term is no longer fit for scientific discussion. 
Again Mr. Gulson neatly demonstrates (p. 
334) the fallacy in principle of the rule in 
The Queen’s Case (showing a witness’s con- 
tradictory writing to him before questioning 
him); this should the more speedily induce 
us to abolish that anomaly. Mr. Gulson 
also (pp. 389-391) does manful service in 
attacking the fallacies of the term ‘ parol 
evidence,” as applied to the rule determin- 
ing the terms of a transaction. Professor 
Thayer exposed these fallacies; and it may 
now be hoped that perhaps some day our 
practice can after all be got to discuss this 
subject, in its everyday applications, in lan- 
guage that does not constitute a disgrace to 
the science of law. We even dream that 
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some day a book will be written which will 
claim for its special field ‘‘ Legal Acts; 
their Formation and Interpretation,” and will 
demonstrate that the subject is as much en- 
titled to a separate treatment as ‘‘ Contracts ” 
or “‘ Corporations,’ a claim, indeed, which our 
Continental brethren, more given to juristic 
analysis than ourselves, have long ago con- 
ceded, even in their Codes. Mr. Gulson is 
also under no illusions as to the true nature 
of an extra judicial admission; it is (pp. 402, 
404) merely ‘‘ a statement made by the party 
against whom it is offered by his adversary 
in a legal trial; ’’ moreover, it is merely ‘‘ an 
evidentiary fact.’’ This ought to help banish 
the ancient unthinking phrases of Starkie and 
Greenleaf, which still becloud our judicial 
opinions, though wholly inconsistent with 
the rules of law. Incidentally, Mr. Gulson 
here adds some just comments (p. 412) on 
the rule in Slatterie v. Pooley. There are 
other good things which space forbids our 
noticing, on estoppel (p. 422), burden of 
proof (p. 445), best evidence (pp. 450, 452), 
res inter alios acta (pp. 457, 461), res gestae 
(pp. 466-468), and opinion (pp. 470, 473). 
We trust that the science of the subject in 
England will be advanced by Mr. Gulson’s 
wholesome criticisms. J. H. W. 

JURISPRUDENCE (Mohammedan). The 
third and last installment of ‘‘ A Historical 
Sketch of Mohammedan Jurisprudence,’ by 
Abdur Rahim, appears in the April Columbia 
Law Review (V. vii, p. 255). It deals with 
the “‘ Jurists ’’ who gained authority after the 
death of the Prophet, the modern writers, and 
the British Indian courts. 

JURISPRUDENCE (The Spanish Code). 
‘A Spanish Object-Lesson in Code-Making,”’ by 
Charles S. Lobingier in the April Yale Law 
Journal (V. xvi, p. 411) is a brief and highly 
eulogistic article on the Spanish Code of 1889, 
which is in force in Cuba, Porto Rico, and the 
Philippines. The author, who is himself a 
judge of the Court of First Instance in the 
Philippines, says of it: ‘‘ When it first came to 
the attention of critical American judges and 
lawyers in our new possessions they were 
amazed at its comprehensiveness and com- 
pleteness — charmed with its clearness, con- 
ciseness, and simplicity. They, who were 
wont to engage in the tedious and reason 








stifling process of pursuing, through the maze 
of precedent, with ‘the lame: assistance of 
cumbrous digests, voluminous treatises, and 
multitudinous reports, some fine point in the 
law of contracts or real property, found in 
this brief Spanish Code, smaller than almost 
the least of American text-books, a logically 
arranged group of principles from which the 
law applicable to a given case could be de- 
duced rationally and with little difficulty. 
Coming at an epoch when business interests 
as well as the legal profession are beginning 
to demand relief from 


“* The lawless science of our law 
The Codeless myriad of precedent,” 


this discovery of the achievement of the 
hitherto unappreciated Spaniard is most timely 
and serviceable. It is one of the far-reaching 
consequences of the Spanish-American War 
which was never foreseen and is even now 
little suspected. Much has been said and 
rightly of the improvements of the courts of 
our insular possessions through the introduc- 
tion of the simpler and more practical Ameri- 
can system of procedure. The benefits will 
not be altogether one-sided if through this 
contact of legal systems the American people 
shall learn the merits of the Spanish Cédigo 
Civil and from it the feasibility and gain of 
codifying their private substantive law. 

JURISPRUDENCE. “ Conformity of Legal 
Decisions to Ethical Standards of Right,”’ by 
A. G. Tibbetts, Canadian Law Review (V. vi, 
D: E4r). 

LABOR LITIGATION. Jeremiah Smith 
concludes in the April Harvard Law Review 
his valuable article on ‘Crucial Issues in 
Labor Litigation’’ (V. xx, p. 429). In the 
previous installments general propositions as 
to the requisites for justification were stated; 
in the present one these tests are applied to 
thirteen hypothetical cases as Judge Smith 
conceives they must be worked out. These 
disposed of he takes up the unsettled ques- 
tion, ‘‘ Whether bad motive operates as a 
rebuttal of an otherwise sufficient justifica- 
tion?’’ On grounds of public policy the 
author thinks it should not so operate, as in 
fact personal enmity is very seldom the real 
motive in labor disputes, and in the only cases 
where it would be of importance, those where 
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there is apparent justification on the ground 
of self-interest, it would be very difficult to 
prove it the real impelling cause and permit- 
ting the raising of this issue ‘‘ would very 
materially diminish the value of the right to 
justify on the ground of self-interest. The 
allegation of bad motive is easily made and 
the contention would prolong litigation and, 
if tried, might involve great expense... . 

‘If the issue of bad motive can be thus 
raised in labor conflicts, it must also be allowed 
in cases of ordinary trade competition, a very 
wide field. We think that the rarely occurr- 
ing punishment of a personal enemy, who has 
masked his hostility under the guise of com- 
petition, would not offset the harm caused 
honest competitors by their being compelled 
to litigate the question of the fairness of their 
motives whenever assailed by a disappointed 
rival.” 


LIBEL. ‘“ Fair Comment in an Action for 
Libel,” by Silas Alward, Canadian Law Times 
(V. xxvii, p. 168). 


LYNCH LAW (The Remedy). MHannis 
Taylor’s article in the March-April American 
Law Review (V. xli, p. 255), entitled ‘‘ The 
True Remedy for Lynch Law,” asserts that 
‘It is impossible to mistake the cause of 
lynch law in this country; it is the outcry of 
a conservative and law-loving people against 
the abuses of a system of criminal procedure 
which has become intolerably inefficient.’’ 
Many will think Mr. Taylor is ignoring equally 
potent causes who will agree with his sugges- 
tions for increasing the efficiency of our courts. 

‘‘ Pandora’s box was opened when the bulk 
of the American states made a radical depar- 
ture from the English system of criminal re- 
view, and established in its stead an unchecked 
and unguarded system of appeal under which 
any defendant, after reserving every possible 
exception, however frivolous, can, as a matter 
of right, call upon one or more revising courts 
to thresh out every point presented to the end 
that, if a single apparent error has been made, 
a reversal of the judgment of guilty must 
follow as a necessary consequence. This new 
American creation stands without a proto- 
type. .. . It represents the extreme swing of 
the pendulum, an intemperate outcry against 
an old system which was too narrow and too 








severe. When judged by its fruits — which 
exist in the form of over technical disserta- 
tions which often remind one of the medieval 
debates as to the number of angels that can 
stand on the point of a needle — condemna- 
tion is inevitable. Its chief function has been 
to upset just verdicts rendered by honest 
juries upon some ground so archaic, so narrow, 
so technical as to be unintelligible save to 
experts in criminal law. The theory upon 
which all such refinements rest is that the 
innocent citizen, unjustly accused of crime, 
must be discharged if the slightest irregu- 
larity in the proceedings can in any way be 
ferreted out. When we add the disastrous 
consequences of such a licentious system of 
appeal to the evils resulting from the degrad- 
ing of the trial judge from his normal position 
of adviser of the jury to that of a moderator 
of a New England town meeting, we find the 
true origin of lynch law. The jury system as 
it now exists in England is the best and most 
efficient engine for the punishment of crime 
anywhere to be found. Of that system we 
have in the United States only an emasculated 
imitation, a manikin instead of a man. Its 
two great points of weakness are; (1), the too 
limited power and influence of the trial judge; 
(2), an unbalanced and unguarded system of 
appeal ever ready to upset just verdicts upon 
purely technical grounds. The path to reform 
is plain and straight—-we can advance 
by simply falling back. . . A beginning 
should be made with the destruction of the 
prevailing system of absolute and unqualified 
criminal appeals which is the most prolific 
source of existing evils. Fortunately we have, 
as a standard for imitation, the system of re- 
view now existing in the ancient common- 
wealth of Virginia, which has so modified the 
English system as to remove all its real hard 

ships without impairing its efficiency. .. . 
In Virginia a review of a judgment of convic- 
tion in a criminal case is a matter of grace and 
not of right. Every convicted person has the 
absolute right to present the record of his case 
either to individual judges, or to the whole 
Court of Appeals in term time, with a list of 
the errors of which he complains. Such was 
the course pursued in the case of McCue whose 
counsel presented a record of nearly fifteen 
hundred typewritten pages with a list of the 
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errors which they claimed had been committed 
by the trial judge, together with a brief in 
support of their contentions. After all those 
documents had been carefully considered by 
the judges it was held that the errors assigned 
were too frivolous to warrant the granting of 
a writ of error, which was denied. If the 
judges had considered the errors assigned 
grave, they would have granted the writ of 
error, and thereupon the case would have 
been docketed and heard at the bar. Thus an 
appeal upon unsubstantial ground was pre- 
vented, after the judges had determined, from 
a careful inspection of the record, that no 
good grounds for it existed. The execution 
which promptly followed prevented an appeal 
to lynch law. It is not too much to say that 
the Virginia plan is ideal. In theory it is per- 
fect, and in practice it has proven entirely 
efficacious. Under such a system the back- 
bone of the trial judge is sufficiently stiffened. 
He does not fear reversal upon a series of 
frivolous objections; he knows if he conducts 
the trial firmly and promptly the result will not 
be a failure of justice, provided no grave error 
of law is committed. In no state in the Union 
is the administration of criminal law upon a 
more wholesome foundation than in Virginia. 
The trial of the Strothers now in progress for 
the killing of Bywaters is a striking illustra- 
tion of the promptness of the trial courts. 
Within a few months after the tragedy the 
case is in the hands of the jury. If all the 
states would simply adopt the Virginia plan, 
which is proving so efficacious and so just in 
practice, lynch law in this country would soon 
become a thing of the past. No constitu- 
tional amendments would be necessary any- 
where. Nothing more would be required than 
a few statutory changes that could be con- 
densed within a very narrow compass. The 
moment that the people are convinced that 
they can safely rely upon the courts for the 
prompt and efficient enforcement of the 
criminal law, all motive for mob violence will 
disappear. Until that result is reached Judge 
Lynch will continue to reign.”’ 

MORTGAGES. ‘The Law Relating to 
Mortgages in India, Edit., Bombay Law Re- 
porter (V. ix, p. 89). 

MUNICIPAL CORPORATIONS. ** Muni- 
cipal Corporations — Their Powers,”’ by John 
Roaten, Oklahoma Law Journal (V. v, p. 280). 





NEGLIGENCE. “Telegraph Companies 
and ‘Gross’ Negligence,’”’ by A. R. Watson, 
Bench and Bar (V. viii, p. 91). 

PRACTICE (Appellate Jurisdiction). In 
the April Columbia Law Review, Everett P. 
Wheeler writes on “‘ Appellate Jurisdiction,’’ 
in New York, strongly supporting the move- 
ment to have an appeal take up the whole 
cause and allow new trials only when the 
error committed can be seen to have worked 
injustice. The tendency of New York Appel- 
late Courts to decide on technicalities is 
adversely criticised. 

PRACTICE (Insular Possessions). ‘‘ Writs 
of Error and Appeals from the New Territo- 
rial Courts,” by Howard T. Kingsbury, in 
the April Yale Law Journal (V. xvi, p. 417), 
outlines briefly ‘‘ the procedure necessary to 
invoke the appellate jurisdiction of the United 
States Supreme Court in cases coming up from 
Porto Rico, from Hawaii, and from the 
Philippines.” 

PRACTICE. ‘ How to Get Law Practice,’’ 
by Lewis E. Stanton, Yale Law Journal (V. 
XVi, p. 405). 

PRACTICE. ““The Power of Appellate 
Courts to Cut Down Excessive Verdicts,’’ by 
R. L. McWilliams, Central Law Journal (V. 
lxiv, p. 267). 

PRACTICE. ‘Res Judicata,” by J. D. 
Dixit, Bombay Law Reporter (V. ix, p. 73). 

PROPERTY. “ Do Freight Carrying Inter- 
urban Electric Railways Impose a Servitude 
on Streets?’’ by Edward F. White, Central 
Law Journal (V. lxiv, p. 283). 

PROPERTY. “Is Rolling Stock of a Rail- 
way Real or Personal Property?” by S. W. 
Jacobs, Canadian Law Times (V. xxvii, p. 
159). 

PROPERTY. ‘Cujus est Solum ejus est 
usque ad Coelum,” by S. Varadachari, Madras 
Law Journal (V. xvii, p. 1). 

PUBLIC POLICY (Executive Justice). The 
March American Law Register has a sugges- 
tive article by Roscoe Pound on ‘‘ Executive 
Justice’ (V. lv, p. 137). He finds an in- 
creasing reaction against the doctrine of ‘‘a 
government of laws and not of men.” ‘‘ Noth- 
ing is so characteristic of American public 
law of the nineteenth century as the com- 
pleteness with which executive action is tied 
down by legal liability and judicial review. 
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The tendency was strong to commit matters 
of unquestioned executive character to the 
courts, and no small number of statutes had 
to be rejected for such violations of the con- 
stitutional separation of governmental powers. 
But the paralysis of administration produced 
by our American exaggeration of the com- 
mon law doctrine of supremacy of law has 
brought about a reaction. And that reac- 
tion . . . has brought back the long obsolete 
executive justice, and is making it an ordi- 
nary feature of our government. 

“‘Contemporary legislation shows clearly 
enough that the recrudescence of executive 
justice is gaining strength continually and is 
yet far from its end. ... Nor is the legis- 
lature alone in bringing back this extra- 
legal—if not anti-legal—element to our 
public law. A brief review of the course of 
judicial decision for the past fifty years will 
show that the judiciary has begun to fall 
into line, and that powers which fifty years 
ago would have been held purely judicial and 
jealously guarded from executive exercise are 
now decided to be administrative only and 
are cheerfully conceded to boards and com- 
missions. 

“As yet, the judicial acquiescence in the 
revival of executive justice is a tendency 
only. The courts are not agreed; some 
courts hesitate, while some are willing to 
give up everything but formal actions at law 
and suits in equity. The tendency, however, 
is well marked. In general, the cases prior 
to 1880 tend to hold all matters involving 
a hearing and determination, whereby the 
liberty, property, or fortune of the citizen may 
be affected, to be judicial and not capable of 
exercise by executive functionaries. Since 
1880, the cases, at first requiring an appeal 
or a possibility of judicial review, but later 
beginning to cast off even that remnant of 
judicial control, tend strongly to hold every 
sort of power that does not involve directly 
an adjudication of a controversy between citi- 
zen and citizen — and in the case of disputes 
over water-rights and election-contests some 
which do — to be administrative in character 
and a legitimate matter for executive boards 
and commissions.” 

Mr. Pound sees “in this recrudescence of 
executive justice one of those reversions to 








justice without law which are perennial in 
legal history and serve, whenever a legal 
system fails for the time being to fulfil its 
purpose, to infuse into it enough of current 
morality to preserve its life. 

““ Equity, both at Rome and in England, 
was originally executive justice. It was a 
reversion to justice without law. The pretor 
interposing by virtue of his imperium, the 
emperor enforcing fideicommissa, ‘ having 
been moved several times by favor of par- 
ticular persons,’ the Frankish king deciding, 


not according to law but secundum equtitatem . 


for those whom he had taken under his spe- 
cial protection, and the Chancellor granting 
relief ‘of alms and ¢haritie,’ acted without 
rule in accordance with general notions of 
fair play and sympathy for the weaker party. 
The law was not fulfilling its end; it was not 
adjusting the relations of individuals with 
each other so as to accord with the moral 
sense of the community. Hence pretor or 
emperor or king or chancellor administered 
justice for a season without law till a new 
and more liberal system of rules developed. 
The executive justice of to-day is essentially 
of the same nature. It is an attempt to 
adjust the relations of individuals with each 
other and with the state summarily, accord- 
ing to the notions of an executive officer for 
the time being as to what the public interest 
and a square deal demand, unincumbered by 
rules. The fact that it is justice without law 
is what commends it to a busy and a stren- 
uous age. Hence we must attribute the pop- 
ularity of executive justice chiefly, if not 
wholly, to defects in our present legal system ; 
to the archaic organization of our courts, to 
cumbrous, ineffective, and unbusinesslike pro- 
cedure, and to the waste of time and money 
in the mere etiquette of justice which for 
historical reasons disfigures American prac- 
tice. Executive justice is an evil. It has 
always been and it always will be crude and 
as variable as the personalities of officials. 
. . . Nothing but rule and principle, stead- 
fastly adhered to, can stand between the citi- 
zen and official incompetency, caprice, or cor- 
ruption. Time has always imposed a legal 
yoke and incorporated its results into law. 
But any justice is better than injustice. The 
only way to check the onward march of ex- 
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ecutive justice is to improve the output of 
judicial justice till the adjustment of human 
relations by our courts is brought into thor- 
ough accord with the moral sense of the 
public at large. 

“Legislatures are pouring out an ever- 
increasing volume of laws. The old judicial 
machinery has been found inadequate to en- 
force them. But they touch the most vital 
interests of the community, and it demands 
enforcement. Hence the executive is turned 
to. Summary administrative action becomes 
the fashion. An elective judiciary, sensitive 
to the public will, blithely yields up its pre- 
rogatives, and the return to a government of 
men is achieved. If we are to be spared a 
return to oriental justice, if we are to pre- 
serve the common-law doctrine of the su- 
premacy of law, the profession and the courts 
must take up vigorously and fearlessly the 
problem of to-day — how to administer the 
law to meet the demands of the world, that 
is. ‘Covenants without the sword,’ says 
Hobbes, ‘ avail nothing.’ If the courts can 
not wield the sword of justice effectively, 
some other agency will inevitably take it up.” 


PUBLIC POLICY. ‘“ Law and Industrial 
Inequality,’ by George W. Alger, The Brief 
(V. Vit, Dp. 2). 

TREATIES (Japan). In the April Yale 
Law Journal, Edwin Maxey writes on ‘“ The 
Compromise in the Japanese Controversy.”’ 
As in a former article Mr. Maxey, who was 
retained as counsel for the Japanese Govern- 
ment, argues that, our treaty with Japan gave 
Japanese children a right to attend our public 
schools, which was violated by the San Fran- 
cisco segregation, and the Federal Government 
has full power to make such a treaty. He is 
of the opinion that the Supreme Court will 
ultimately have to decide this question of the 
extent of the treaty-making power, too vital 
to the conduct of our foreign relations to 
remain unanswered. It is therefore unfortu- 
nate that the compromise will probably result 
in the present case being dropped instead 
of being carried to the Supreme Court for 
decision. ... 

‘‘In order to avoid forcing the issue, Cali- 
fornia has agreed to admit the Japanese chil- 
dren into the public schools on condition that 





Japanese coolies not already here shall be 
excluded from this country. This satisfies the 
labor organizations, and it was they who were 
responsible for the act excluding Japanese 
children from the public schools. It also satis- 
fies Japan, as the amendment to our immigra- 
tion laws will be general in terms and hence 
will not wound the pride of the Japanese and 
will have the effect of turning the Japanese 
laborers toward Korea and Manchuria where 
their labor will contribute far more to the 
progress of Japan than if they emigrated to. 
the United States. 

‘While, therefore, the settlement reached 
accords very well with the economic interests 
of Japan and with the political exigencies of 
both countries, it leaves the main question 
raised in the controversy precisely where it 
found it. It leaves room for the suspicion 
that the school question was raised by the 
labor leaders in order to furnish a quid pro quo 
in negotiations looking to another end, viz., 
the reduction of competition by Japanese 
laborers in the California labor market. It 
merely postpones the settlement of the legal 
question of the extent of the treaty-making 
power of the Federal Government —a ques- 
tion of far more importance than the presence 
or absence of a few Japanese laborers in any 
section of our country.” 


TREATIES. ‘“‘ The Japanese School Ques- 
tion,” by Victor E. Ruehl, The Brief (V. vii, 
Pp. 13). 

TRUSTS (Purchaser at Sheriff’s Sale). 
Roland R. Foulhe in the March American Law 
Register (V. lv, p. 147), examines the Pennsyl- 
vania law on “ Purchaser at Sheriffs’ Sale: 
When a Trustee.’’ The conclusion is: — ‘ If 
property in which A has an interest is about 
to be sold at sheriff’s sale, and B by promising 
A before the sale to buy the property and hold 
for A’s benefit induces A not to protect his 
interest, whereby B obtains the property for 
less than its value, B will be held to his 
promise, and if the subject-matter is real 
estate, the Statute of Frauds will not be 
available as a defense to B.” 


TRUSTS. “The Loss of the Fiduciary 
Principle,” by Thomas Nelson Page, Albany 
Law Journal (V. 1xix, p. 43). 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY | 
SPECIALISTS IN THE SEVERAL SUBJECTS 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 
Company, St. Paul, Minnesota, at 25 cents each. In ordering, the title of the desired case should be given as 
well as the citation of volume and page of the Reporter in which it is printed.) 











ALIENS. (Property.) Wash. — The provision 
of the Washington constitution relating to rights 
of aliens to acquire and hold property was re- 
cently construed in Abrams v. State, 88 Pac. 
Rep. 327. Section 33 of article 2 of the Consti- 
tution prohibits the ownership of lands by aliens 
except where acquired by inheritance, under 
mortgage or in good faith in the ordinary course 
of justice in the collection of debts; and provides, 
with certain exceptions, that all conveyances of 
lands made to aliens, directly or in trust, shall 
be void. In 1890 plaintiff conveyed by deed 
certain property in the city of Seattle to a resi- 
dent alien, a citizen of the German Empire, who 
entered into immediate possession, made valuable 
improvements, and continued in the exercise of 
acts of ownership until her death, intestate, 
nearly thirteen years later. An administrator of 
her estate was appointed and took possession of 
the premises. Deceased never became a citizen 
of the United States, and her only heirs are aliens. 
Plaintiff brought an action against the adminis- 
trator and heirs for the recovery of the property, 
alleging that as the grantee was an alien his con- 
veyance to her was absolutely void and that the 
title still remained in him. The state and the 
county in which the land is located intervened, 
each claiming that the property escheated to the 
school fund. Plaintiff had received the consid- 
eration for his conveyance and had stood by 
while valuable improvements were being made 
without claiming any right to the property, and 
the court said that notwithstanding no estoppel 
could be predicated upon a void deed, yet he was 
estopped by his acts from now setting up any 
claim to the property. In passing upon the 
claim of the state, it was said that under the 
common law, as modified by St. 11 and 12, Wm. 
III, c. 6, in the year 1700, English subjects were 
given the right to inherit from aliens estates 
held by them at the date of their death, even 
though they had been defeasible up to that time, 
and that when the Washington constitution con- 








ferred upon aliens the right to inherit it gave 
them as full and complete a right as that of citi- 
zens. The final conclusions arrived at were that 
the deed from plaintiff devested him of all title 
to the property; that up to the time of the death 
of the grantee the state might, by proceedings in 
the nature of office found, have declared an 
escheat, but that having failed to do so prior to 
her death this right was lost and the property 
descended to her alien heirs. Judge Dunbar dis- 
sented on the ground that the title of the alien 
grantee being defeasible the heirs could only take 
a defeasible title, and that the property in their 
hands was subject to escheat the same as it would 
have been prior to the death of their ancestor. 


BILLS AND NOTES. (Anomalous Indorse- 
ment.) Ill. — In Kistner v. Peters, 79 N. E. Rep. 
311, the Supreme Court of Illinois passes upon the 
construction to be put on an anomalous indorse- 


ment of a promissory note. The payee had ° 


placed on the back of the note, above her name, 
the following indorsement: “I hereby acknowl- 
edge myself a principal maker of this note, with 
E. N. R., and my liability as such principal 
jointly with him.’’ But the court held her lia- 
bility to be that of an indorser, and not a maker. 
In the course of its discussion of the case the 
court said that it was undoubtedly true that it 
made no difference as to the position in which 
the names appeared on the note, but the liability 
incurred was to be determined by the intent of 
the parties; that a note payable to one’s self is 
void until assigned, and it could not be believed 
that the payee meant to nullify the instrument 
by her indorsement. 


CARRIERS. (Passengers.) N.Y. S. C. — Ger- 
ardy v. Louisville & N. R.Co., 102 N. Y. S. 548, is 
a case in which the question arose as to the lia- 
bility of a carrier for damages occurring from the 
failure to run trains on time. The plaintiff, a 
musician, having an engagement to play in an- 
other city, boarded a train which at the time was 
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two hours late. He claimed that he made known 
to the company’s agent his engagement in such 
other city, and was told that the train would 
arrive on time. As a matter of fact the train 
was two hours and twenty minutes late at his 
destination, by reason of which he was unable to 
keep his engagement, at a loss to him of four 
hundred dollars, the contract price of such en- 
gagement. The court, in deciding that the carrier 
was not liable, said that the obligation of a carrier 
to run its trains in conformity to its schedule is 
not an absolute and unconditional one, for it will 
not be liable for want of punctuality or failure to 
comply with its published schedule, where such 
failure is not due to its negligence. The mere 
taking of a ticket does not: of itself prove a con- 
tract upon the part of the carrier, or impose upon 
it the duty to have a train ready to start at the 
time at which the passenger is led to expect it. 
The court also decided that the ticket agent had 
no authority to make such a special contract as 
plaintiff claimed was made, citing Dresser v. Rail- 
way Co., 116 Fed. 281, 53 C. C. A. 559; Railroad 
Co. v. Cameron, 66 Fed. 712, 14 C. C. A. 358; 
Railway Co. v. Smith (Tex. Civ. App.), 84 S. W. 


652. 


CARRIERS. (Passengers — Communication of 
Contagious Diseases.) Tex. Civ. App.—In M., 
K. and T. R. Co. v. Raney, 99 S. W. Rep. 589, the 
question is discussed as to the proximate cause of 
damages resulting from plaintiff's wife contracting 
smallpox from him after he contracted it from a 
ticket agent. It appeared that plaintiff, to whom 
the agent sold a ticket for the transportation of 
himself and wife, was afflicted with smallpox, and 
that such agent was the only person to whom 
plaintiff was exposed, who had the disease, and 
that it was contracted within the usual time after 
such exposure. Preliminary to a discussion of 
the principal questions involved, the court an- 
swered the contention that knowledge of the 
ticket agent that he had the smallpox at the time 
he sold the tickets to plaintiff would not constitute 
knowledge on the part of the railroad company. 
Reference was made in the argument of this 
question to the case of Long v. Railway (Kan.), 
28 Pac. 977, 15 L. R. A. 319, 30 Am. St. Rep. 271, 
which holds in effect that notice to an agent in 
cases of the character involved did not constitute 
notice on the part of the principal. The court 
declines to follow the holding, and concludes, as 
the better solution of the question, that as the 
agent at the time he sold the ticket was in the 
discharge of the duty incumbent on him as an 
agent and knew that he was suffering from a 
“contagious disease, his knowledge became that of 
his principal, the railroad company. The main 





contention that there was an independent inter- 
vening cause between the wrongful act of the 
agent in communicating the disease to plaintiff 
and the contracting of the disease by his wife, 
was discussed at considerable length. The well- 
known Squib case, Scott v. Shepherd, 2 W. Bl. 892, 
was discussed and applied. The court in its 
argument declares that under the common law the 
railroad company owed to the individuals’ com- 
posing the public who dealt with it the duty to 
keep them from having contagious diseases com- 
municated to them by its agent while they were 
dealing with it through such agent. It states 
in this connection that there are two classes of 
cases in which the duty is owed to the public: one 
where the. duty is owed to the public as such, and 
for a failure to perform which no action lies. The 
other is where the duty is due to or intended for 
the benefit of the individuals composing the public 
for the failure to perform which an action lies in 
favor of any one injured by such failure. The 
case at bar is said to belong to the latter class, 
because whatever affects the health of the com- 
munity necessarily affects the individual members 
thereof, and when the duty to prevent the spread 
of contagious diseases rests on a private corpora- 
tion or person, the obligation arises in favor of 
each member of the community, and a right of 
action exists in favor of him who suffers for its 
breach. In cenclusion, the court decides that the 
railroad company having notice through its 
agent at and prior to the time plaintiff was exposed 
to him that he had the contagious disease of 
smallpox, and such agent having communicated 
the disease to plaintiff and his wife, it was liable 
to him for damages sustained as the direct and 
proximate result of such wrongful act of its 
agent. 


CONSTITUTIONAL LAW. (Municipal Corpora- 
tions.) Neb. — State v. Withnell, 110 N. W. Rep. 
680, is a case involving the validity of an ordi- 
nance providing in part as follows: ‘Before 
constructing any building or structure, to be used 
for the manufacture of illuminating or fuel gas, 
and before erecting any tank, storage reservoir, 
or other receptacle for the purpose of storing 
either illuminating or fuel gas, and before remodel- 
ing or using any building or structure, tank or 
reservoir, for such purpose, the party or parties 
desiring such privilege shall first obtain the 
written consent of all the property owners within 
a radius of one thousand feet of the proposed 
building, structure, tank or reservoir to be used 
for such purpose, and file such permission with 
the building inspector of the city of Omaha, and 
comply with all other ordinances, rules and regu- 
lations relating to buildings.’”” The charter of the 
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city of Omaha granted the following specific 
authority: ‘‘The mayor and council may regulate 
or prohibit the transportation and keeping of 
gunpowder, oils, and other combustible and explo- 
sive articles.’’ They were also given the usual 
powers to prescribe fire limits, and to regulate the 
erection of all buildings within the corporate 
limits. It was in the exercise of the last two 
mentioned powers that the above ordinance was 
enacted. The gas company of the city of Omaha, 
wishing to build a gas tank, complied with all the 
conditions of the ordinance, with the exception 
that it did not file the consent of the property 
owners with the city officials. On the refusal of 
the city authorities to give the requisite building 
permit, mandamus was brought to compel them 
so to do, and the constitutionality of the act was 
directly assailed. It was contended that the 
ordinance was unconstitutional, first, because it is, 
or in practical operation may readily become, 
prohibitory, on account of the difficulty or impos- 
sibility of procuring the unanimous consent of all 
the owners of property in any locality of the city; 
and second, because it assumes to confer upon 
individual property owners within the prescribed 
radii absolute and arbitrary powers, whose 
exercise is dependent solely upon caprice, and 
which have no necessary connection with public 
safety, health, or morals, and are of such a nature 
that the governing body itself could not safely or 
lawfully be intrusted with them. The court 
adopted the arguments of the gas company, and 
held the act unconstitutional as an unlawful 
delegation of power, and cited and relied upon the 
cases of Mayor of Baltimore v. Radecke, 49 Md. 
217, 33 Am. Rep. 239; Sioux Falls v. Kirby (S. D.), 
60 N. W. 156, 25 L. R. A. 621; Yick Wo v. Hopkins, 
118 U. S. 356, 6 Sup. Ct. 1064, 30 L. Ed. 220; 
City of St. Louis v. Russell, 116 Mo. 248, 22 S. W. 
470, 20 L. R. A. 721. The court also passed upon 
the vase holding a contrary doctrine, of City of 
Chicago v. Stratton, 162 Ill. 494, 44 N. E. 853, 35 
L. R. A. 84, 53 Am. St. Rep. 325, and, besides dis- 
tinguishing said case from the other cited cases, 
repudiated the doctrine there announced. 


The decision is in accord with that of the Su- 
preme Court of Missouri in St. Louis v. Russell, 
116 Mo. 248. But, as was observed in Chicago v. 
Stratton, 162 Ill. 494, the requirement of consent 
in the Missouri case related to a business which 
could not have been prohibited entirely within the 
city, while such entire exclusion might have been 
the result of the requirement. In the Nebraska 
case, the court deems it unnecessary to decide 
whether the council might have prohibited gas 
reservoirs within the city limits entirely; there- 
fore it is proper to assume that the ruling would 








not have been different, had the business been held 
to be subject .to absolute prohibition within the 
city limits. 

From the point of view of legislative policy, a 
great deal is to be said in favor of the principle 
adopted by the Supreme Court of Nebraska. Asa 
matter of constitutional law, the delegation of the 
power of consenting to the location of “ trade 
nuisances” to residents or property owners, is 
distinguishable from a similar delegation to the 
unregulated discretion of administrative officials. 
In view of the well established practice of the 
former kind of delegation-in the matter of liquor 
saloons, it is impossible to maintain that there is 
a clear constitutional rule against the validity of 
such delegation. E. F. 


CONSTITUTIONAL LAW. (Police Power.) 
Colo. — The City of La Junta, Colo., owns a water 
works system, taking water from the Arkansas 
River, and also owns some artesian wells within 
its own boundaries. The city council passed an 
ordinance relative to the regulation, use, and sale 
of artesian water within the corporate limits, and 
providing that any one engaging in peddling, 
selling, or giving away water from an artesian 
well should first apply to the board of trustees for 
a permit, ‘‘and if such board in its discretion 
grant such permit, shall pay to the town treas- 
urer the sum of fifty dollars for a license for one 
year.” Other provisions provided for punish- 
ment for violation of the ordinance. The valid- 
ity of these enactments of the council came up 
for determination in the case of City of La Junta 
v. Heath, 88 Pac. Rep. 459. Heath had been 
accused of violation of the ordinance, and dis- 
charged. The cityappealed. The Supreme Court 
said that the business of selling] water was a 
lawful occupation, and distinguishable from the 
business of liquor selling, where the character of 
the person applying for the privilege became a 
proper subject of inquiry, and while granting to a 
city the right to make all proper health regula- 
tions relative to its water supply, held that the 
ordinance in question was not enacted for that 
purpose, and that it interfered with the right to 
pursue a lawful calling, and was void. 


CRIMINAL LAW. (False Pretenses.) WN. Y. C. 
of A.—JIn the case of People v. Tompkins, 79 
N. E. Rep. 326, the Court of Appeals of New 
York reaffirms the doctrine laid down in McCord 
v. People, 46 N. Y. 470, that a prosecution for 
larceny by false pretenses cannot be sustained 
where the person parting with his money or 
property does so for an illegal purpose. The 
court admits that the weight of authority is to 
the contrary, but feels bound to follow the doc- 
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trine as settled by the earlier decision. It rec- 
ommends a change in the law by the legislature, 
and in refusing to overrule the earlier decisions, 
says: ‘It has become a rule of personal liberty, 
quite as firmly established in this state as the 
rule of property recently reaffirmed in the case 
of Peck v. Schenectady Ry. Co., 170 N. Y. 298, 
63 N. E. 357. Although it may be admitted that 
this rule, which exists only in New York and 
Wisconsin, is at variance with what now appears 
to be the more reasonable view adopted in at 
least twelve of our sister states, and although it 
may seem to be too narrow ‘for the practical 
administration of criminal justice, as applied to 
modern conditions, we are admonished that the 
remedy is not with the courts, but in the legis- 
lature. We cannot change the existing rule 

thout enacting, in effect, an ex post facto law. 
his cannot be done without ignoring the con- 
titutional rights of many who may legally claim 
‘he protection of the rule.”’ 


This case affords another illustration of the 
apparent reluctance of legislatures to enact reme- 
dial legislation where judicial decisions disclose 
a defect in existing law. (See 18 Green Bag, 426.) 
The doctrine of a “ Rule of Liberty,” in analogy 
to rules of property, as an inhibition against the 
correction by a court of a previous erroneous 
construction of a criminal statute is of doubtful 
policy or propriety. It would seem that a better 
reason for the decision of the present case was 
that the legislature for thirty-six years after the 
court had given the law this construction failed 
to amend it, and in that way indicated an intent 
in effect to legalize the swindling of one who is 
himself attempting to swindle. At last, and evi 
dently as a result of this latest decision, a bill is 
before. the New York legislature amending the 
statute in this respect. wy Se 


The court very properly recognizes that the doc- 
trine of the New York and Wisconsin courts, that 
a man may commit a crime with impunity pro- 
vided the victim is himself endeavoring to commit 
a crime, is indefensible on principle. Two wrongs 
do not make a right; and the state is no less 
wronged by one party because the other is also 
attempting to offend it. On the question of stare 
decisis this decision may be questioned. If the 
court had decided that the defendant was punish- 
able it would not by such decision have created 
a new crime ex post jacto. The defendant had 
without question violated a criminal statute and 
offended the state; if he is not punished, it is 
because of a defense interposed by public policy 
and entirely unmerited by him; and it would seem 








that he has no more vested right to the benefit of - 

such a defense than to the continuance of a 

favorable rule of procedure or form of pleading. 
J. H. B. 


DOMICILE. (Change — Intent.) Ore. — 
Pickering et al. v. Winch et al., 87 Pac. Rep. 763, 
is a good example of the rule that residence and 
domicile are vastly different terms. The action 
itself was a contest over the construction of a 
will which depended on the domicile of the par- 
ties. Decedent and his wife resided in Portland, 
Ore., for forty years, and there accumulated a 
fortune. Then, in failing health, decedent took 
up his abode in California, first living at a hotel 
and then in a private residence. He never voted 
in California or otherwise recognized such state 
as his domicile, and kept his business as formerly 
in Oregon. After three years’ residence in such 
state, he died, and his wife took out letters of 
administration in Oregon, though continuing her 
residence in California. She made no change in 
the business affairs of her husband, and after 
nine years’ residence in California, she died, and 
the present contest arose. The court, in holding 
that the domicile of both husband and wife was 
in the state of Oregon, said as to the distinction 
between residence and domicile: ‘‘ Residence and 
domicile are not interchangeable terms. Domi- 
cile embraces more than mere residence. Resi- 
dence denotes a place of abode, whether tempo- 
rary or permanent; while domicile denotes a 
fixed and permanent home, and need not be the 
actual place of abode. It does not depend upon 
mere naked residence, but is the legal, the juri- 
dical seat, of every person, — the seat where he 
is considered to be in the eyes of the law, for 
certain applications of the law, whether he be cor- 
poreally found there, or whether he be not found 
there;”’ citing Drevon v. Drevon, 34 L. J. (N. S.) 
Eq. 129; Moorhouse v. Lord, 10 H. L. C. 272; 
Gilman v. Gilman, 52 Me. 165, 83 Am. Dec. 502; 
Tipton v. Tipton, 87 Ky. 245, 8 S. W. 440; Long 
v. Ryan, 30 Grat. (Va.) 718; Stout v. Leonard, 
37 N. J. Law, 492. The court further held that 
to constitute a change of domicile, three things 
were essential: first, residence in another place; 
second, an intention to abandon the old domicile; 
and third, an intention of acquiring a new one, 
and as to such intent as a necessary ingredient 
to a change of domicile, said: ‘‘Every person is 
assumed by the law to have one domicile and one 
only, and when this is shown to exist, it is pre- 
sumed to continue until not only another resi- 
dence and place of abode are acquired, but until 
there is an intention manifested and carried into 
execution of abandoning the original domicile 
and acquiring another by actual residence, and 
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the burden of proof is upon the party who asserts 
the change;”’ citing Caldwell v. Pollak, 91 Ala. 
353, 8 So. 546; Dupuy v. Wurtz, 53 N. Y. 556; 
Ennis v. Smith, 14 How. 400, 423, 14 L. Ed. 472; 
Isham v. Gibbons, 1 Bradf. (N. Y. Sur.) 69; 
Aikman v. Aikman, 3 Macq. 852, 877; Wanzer 
Lamp Co. v. Woods, 13 Ont. Pr. R. 511. 


EVIDENCE. (Best and Secondary.) Pa.—JIn 
Cole v. Elwood Power Co., 65 Atl. Rep. 678,a 
question was raised as to the admissibility of a 
carbon copy made on a typewriter at the same 
time as the original. The offer of the copy was 
refused on the ground that it was secondary 
evidence and that the testimony did not disclose 
any effort to secure the original. It appeared that 
the instrument was an exact carbon copy made on 
a typewriter at the same time as the original, 
signed by the same officers, executed in the same 
manner, and in every respect was an exact dupli- 
cate. It was contended that as both the instru- 
ments were contemporary writings and counter- 
parts of each other, they might both be considered 
as originals. The court sustains the contention 
and holds that where an original paper and a 
carbon copy are made on a typewriter in the 
manner stated both may be considered as originals, 
and that either is admissible in evidence without 
notice to produce the other. 


EXECUTION. (Poor Debtor’s Oath.) R.I.— 
In Mowry v. Bliss, 65 Atl. Rep. 616, a writ of pro- 
hibition was sought against the justice of the 
district court to prohibit him from proceeding to 
administer the oath for the relief of poor debtors 
to the husband of the petitioner on his request to 
be admitted to take the same, based on his com- 
plaint that he had no estate real or personal where- 
with to support himself in jail or to pay the jail 
charges. The petition,was under Gen. Laws, 1896, 
c. 260, Sec. 1, as amended by Court and Practice 
Act, 1905, p. 354, Sec. 1153, providing that any 
person who shall be imprisoned for debt, whether 
on original writ, mesne process or execution, etc., 
may complain to the justice of any district court in 
the county where he shall be incarcerated that 
he has no estate whereof to support himself in jail 
or to pay jail charges, and may request to be per- 
mitted to take the poor debtor’s oath. It appeared 
from the petition that in a suit for divorce by the 
petitioner against her husband, the court granted 
an allowance for her support, and ordered the 
husband to pay such amount at fixed times; that 
he failed to comply with the order of the court, 
whereupon petitioner took out an execution for 
the amount of such sums accrued, and for the 
want of goods and chattels, the husband was 








committed to jail under the execution. He 
applied to a justice of the district court of the 
county for the benefit of the poor debtor's oath. 
The court holds that where a defendant in a 
divorce proceeding is incarcerated for failure to 
satisfy an execution for alimony and suit money, 
he is not simply imprisoned for debt, but also for 
contempt for failing to comply with the court’s 
decree, and concludes that the district court had 
no jurisdiction to permit him to take the poor 
debtor’s oath, and obtain his discharge. 


EXECUTION. (Wrongful Levy.) Mo. App. — 
The question of the right of an officer to take under 
execution money in the hands of a debtor arises 
in Richards v. Heger, 99 S. W. Rep. 802. It 
appeared that plaintiff had just received a sum of 
money, and was engaged in counting it when the 
officer, approaching from behind, grabbed the 
package, stating: “I levy on this,” and then 
offered to read the execution to plaintiff. In dis- 
cussing the question that the officer was guilty of 
trespass against the person of plaintiff in seizing 
money in his hands, the court refers to Green v. 
Palmer, 15 Cal. 411, 76 Am. Dec. 492, where it 
appeared that a bag of gold held in the hands of 
plaintiff was seized and levied on by the sheriff 
after a scuffle between him and the plaintiff for 
its possession, and quotes from the opinion by 
Field, C. J.: ‘‘The coin was contained in a bag, 
which was held by plaintiff in his hand, and from 
its seizure thus situated the plaintiff could not 
claim any execution as he might, perhaps, doin 
reference to money on his person. Thus situated, 
it is like a horse held by its bridle subject to 
seizure under execution against its owner.”’ 
After approving such holding, the court stated 
that the seizure of property attached to the person 
of a defendant would be a trespass against his 
person, as it would tend to provoke a breach of 
the peace, but to seize his property found in his 
possession not pertaining to his wearing apparel, 
nor worn or carried on his person for use, nor as 
an ornament, would not be an indignity against 
his person nor under ordinary circumstances a 
trespass. It asserts that the circumstances of 
the seizure in question were no more likely to 
provoke a breach of peace and possessed no more 
of the elements of a trespass than an entry by the 
officer on the premises of the defendant in the 
execution and seizure there, in his presence, of 
his personal effects against his will and over his 
protest. It concludes that an officer commits a 
trespass when he seizes and levies on defendant’s 
property exempt from execution, or when to make 
a levy he commits unlawful violence against his 
person; but to take a package of currency from 
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his hand is not committing violence against his 
person, and is not a trespass. 


The rule and distinction emphasized in the above 
case are, to say the least, technical, for, as pointed 
out by Mr. Freeman, it is difficult to see why 
levying on a horse on which one rides should be 
deemed provocative of a breach of the peace while 
snatching a bridle from the owner’s hand or enter- 
ing his house and levying upon his goods should 
not be so considered. In this connection the case 
of State v. Dilliard, 3 Iredell 102, 38 Am. Dec. 
708, is well worth reading and the distinction 
therein made between a writ of distress and an 
execution proper worth noticing. In this case 
the Supreme Court of North Carolina, in an opinion 
which decided that an execution could be levied 
upon a horse while ridden by the owner, made 
the following distinction: “‘It is stated by Lord 
Coke, 1 Inst. 47a, that a horse, when a man or 
woman is riding on him, or an ax in a man’s hand 
cutting wood, are for that time privileged and 
cannot be distrained. But this does not apply 
to a seizure in execution, though it is probable the 
objection here taken may have been drawn from 
it, upon some notion that the cases were similar. 
Very clearly the passage does not justify it, for it 
is confined to distress for rent or of beasts damage 
feasant, and we know that many things can be 
taken on execution, which cannot, under like 
circumstances, be distrained. Though we find the 
rule thus clearly stated, with respect to distress, 
there is no such doctrine in any author, with 
respect to process on execution. There is an obvi- 
ous distinction between the cases, which furnishes 
the reason of the difference, which is, that making 
distress is the act of the party himself, to whom 
the law intrusts to some extent the power of 
self-redress, and the seizure upon execution is the 
act of an indifferent minister of the law, not 
probably disposed to make an unnecessary seizure, 
or to make it at an unreasonable period. A man’s 
house protects him and his property, if to be got 
at only by breaking the house. But there is no 
authority or reason which would exempt from 
seizure an article in the use of the owner which 
would not equally protect it, if in his presence 
merely. It is as much the duty of the party to 
surrender to the officer the horse he is riding, as 
it is to allow him peaceably to take the horse from 
which he has just dismounted; and a breach of 
the peace, or resistance to the authority of the 
officer, is not more provoked or probable in the 
one case than in the other: the law requiring in 
each case submission to its process, and conferring 
the power to use such force as may be needed to 
execute the process effectually.” On the general 
subject of the Writ of Distress, its abuse and the 


statutes passed to remedy that abuse, see Reeves’ 
History of English Law, Vol. 2, 305, 326, 396, Vol. 
Vv. I51. 

Andrew A. Bruce. 


EXECUTORS AND ADMINISTRATORS. (Lia- 
bility for Expenses of Wake.) N. Y. S. C. — Mc- 
Cullough v. McCready et al., 102 N. Y. S. 633, is 
a case in which the executors put in a claim for 
wine, food, cigars, liquors, etc., used in the cele- 
bration of a wake, as a proper charge against 
decedent’s estate. The majority of the court 
upheld the charge as legal, depending upon the 
case of McCue v. Garvey, 14 Hun. 562, in which 
the court considered that the rule had been recog- 
nized. There was a dissenting opinion, however, 
which repudiated such claim as illegal, and insisted 
that the cited case was not in point. 


EXTRADITION. U.S. C.C.,S.D.N. Y.—In 
the case of Ex parte Browne, 148 Fed. Rep. 68, the 
Circuit Court for the Southern District of New 
York passed on the question of the rights of one 
who had been convicted of crime and fled from 
justice, upon extradition for another offense. 
Several indictments had been found against 
Browne, in one of which he was charged with 
conspiring to defraud the United States of duties 
upon imports, and in another with procuring 
the admission of goods into the United States in 
violation of Revised Statutes. He was con- 
victed upon the charge of conspiracy and sen- 
tenced to a term of imprisonment. He was re- 
leased on bail pending an appeal from his con- 
viction, and after affirmance of the judgment by 
the Appellate Court, fled to Canada. The United 
States demanded his extradition as a convict, but 
‘this was refused. Thereupon another demand 
was made for his delivery, based on an indict- 
ment under which he had not been tried. This 
requisition was honored by the government of 
Great Britain, and after arrival in this country 
and while still on the train, in charge of the 
extradition officer, Browne was arrested on a 
warrant based on his former conviction, and in- 
carcerated in prison. He then instituted habeas 
corpus proceedings to obtain his release, alleging 
that he was held in violation of the obligations of 
the Ashburton Treaty. Article 3 of that com- 
pact declares that no person surrendered shall be 
triable or be tried for any crime or offense com- 
mitted prior to his extradition, other than that 
for which he was surrendered, until he shall 
have had opportunity of returning to the country 
from which he was extradited. It was contended 
that as this provision by its terms only prohibited 
a trial of the person surrendered, there was no 








prohibition against punishment for an offense of 
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which he had already been tried and convicted. 
The court referred to the case of Rauscher, 119 
U.S. 407, 7 Sup. Ct. 234, 30 L. Ed. 425, and held 
that under the proper construction of the deci- 
sion therein rendered, and of the acts of Congress 
bearing on the subject, no one should be ‘‘de- 
tained”’ for a crime other than that for which he 
was extradited here, for the purpose of future 
trial or punishment for a past conviction. 


INSURANCE. (Accident Policy.) Mass. — 
Lewis v. The Brotherhood Accident Company, 79 
N. E. Rep. 802, involved the construction of a 
clause in an accident policy limiting insurer’s 
liability, the terms of which were that in the 

‘event of any accidental bodily injury, fatal or 
non-fatal, contributed to, or caused by... 
drowning or shooting, when the facts and cir- 
cumstances of the accident and injury are not 
established by the testimony of an actual eye- 
witness, . . . then, and in every such case, the 
limit of the liability of the company shall be one- 
twentieth of the accidental death benefit pro- 
vided for in the policy. The evidence in the 
present case showed that insured, along with a 
young lady, was canoeing on a river, and that 
there were two witnesses in a skiff on the river, 
rowing in an opposite direction. The occupants 
of the canoe recognized the witnesses on passing, 
and otherwise showed themselves to be in good 
spirits. Upon the canoe passing around a bend 
in the river, the witnesses heard a cry, but did 
not turn back. Later in the day the upturned 
canoe was found, and various articles which were 
in the canoe were found floating near. The 
insurance company defended the action on the 
policy on the ground that there was no eyewit- 
ness to the accident within the provision of the 
accident policy, and hence that they were liable 
only for one-twentieth part of the death benefit. 
The court, in holding that the witnesses were, as 
within the accident policy, sufficient eyewit- 
nesses to the accident, cited the case of National 
Accident Association v. Rallstin, ror Ill. App. 
192, and considered that it was the only case in 
which such question had received judicial atten- 
tion. That case was one of shooting, and the 
injury was not fatal, and it was held in such case 
that the plaintiff, who was the injured person, 
Was an eyewitness to his‘own injury. 


INTEREST. (Insanity of Creditor.) Pa.—JIn 
Gorgas v. Saxman, 65 Atl. Rep. 619, an interest- 
ing question is presented as to the liability to 
pay interest on a debt not paid because the 
debtor believed the creditor was insane. The 
interest was claimed on installments due on a 
mortgage. The mortgagor claimed that before 











the payments were made, he received notice that 
he should not pay the mortgagee because he was 
of unsound mind, and not competent to transact 
business. Acting on such information, he called 
in person on the mortgagee in company with a 
physician, and having satisfied himself that the 
mortgagee was not of sound mind did not either 
tender the amount of the money then due or 
make any further arrangement in reference to 
its payment. It was contended that what was 
done was equivalent to a tender, and that interest 
should not be charged since the date of the dis- 
covery of the alleged inability of the mortgagee 
to receive payment. It was urged that the good 
faith of the mortgagor in making an effort to 
ascertain the mental condition of the mortgagee, 
and in relying on such information, was shown by 
the subsequent proceedings instituted under Act 
June 25, 1895 (P. L. 300), in which the mortgagee 
was found to be of weak mind and a guardian 
Was appointed. The court stated that a pro- 
ceeding under the provisions of such act was 
different in scope and character from one de 
lunatico inquirendo, and that it was intended 
for the protection of persons unable to care for 
their own property and was not so far reaching as 
a proceeding in lunacy. The court concludes 
“that so far as the record shows, no legal reason 
appears why the mortgagor would not have been 
justified in making payment to the mortgagee, 
and if such payment had been made and the 
record properly receipted, it would have been 
held to be a good acquittance. Again, if the 
mortgagor thought he could not safely make 
payment to the mortgagee and had desired to 
stop interest, he could have asked leave to pay 
the money into court, and permission so to do 
would have relieved and fully protected him.” 


MONOPOLIES. (Shipping.) U.S.C. C.,S. D. 
N. Y.— The applicability of the Sherman Anti- 
trust Law to foreign commerce was passed upon 
in Thomson v. Union Castle Mail S. S. Co., 149 
Fed. Rep. 933. Defendants were vessel owners 
who had entered into a combination for the pur- 
pose of controlling the carriage of freight between 
New York and South African points. Whenever 
a vessel of a competing line arrived in New York 
for the purpose of taking on a cargo for the African 
points reached by vessels of defendants, the 
latter put in berth for loading what was called a 
“fighting vessel,’’ and made rates as low as or lower 
than that of the competing vessel, and apportioned 
the space among their regular patrons. A circu- 
lar was issued by defendants in which they. prom- 
ised a rebate to shippers who would send no 
freight over competing lines and who would 
ship nothing to dealers who received cargoes from 











= - 
BAS ep 








XUM 





- - Pw a F&F Ge F 


weelUhwOrlt(C lh 








OME ir Me 











NOTES OF RECENT CASES 321 





vessels other than those belonging to persons 
outside of the combination. Plaintiffs engaged 
in the South African trade, and for some time used 
plaintiffs’ vessels exclusively and received the 
regular rebates. Trouble eventually arose owing 
to the claim that plaintiffs were shipping to persons 
who were receiving freight over competing lines, 
and further rebates were refused. The present 
action was brought for recovery of treble damages 
under section 7 of the Sherman Act, it being 
specially alleged that complainants had suffered 
injury in the sum of £ 1112 for loss of rebates, 
and that defendants had formed an unlawful 
combination and monopoly in restraint of foreign 
commerce. The court held that the combination 
would not be invalid at common law, and that the 
Federal Anti-trust Law did not apply to it, and 
dismissed the complaint, though intimating that 
plaintiffs might have a good cause of action upon 
the contract or for deceit to recover the rebates 
which they claimed to be due them. 


MUNICIPAL CORPORATIONS. (Contracts.) 
Ark. — The subject of the legality of contracts in 
which a city officer is interested is involved in 
People’s Savings Bank v. Big Rock Stone and 
Construction Co., 99 S. W. Rep. 836. A bank, of 
which the mayor of a city was a stockholder and 
president, took an assignment of the claim of a 
contractor against the city for the price of work 
which he had performed for the city. The work 
was to be inspected and accepted for the city by 
a board of which the mayor was chairman. It 
appeared that the. bank, acting through its presi- 
dent and officers, in good faith, advanced: the 
contractor certain sums of money to enable him to 
carry out his contract with the city, and to secure 
the loan, took from him an assignment of his claim 
against the city. At the time this was done the 
work had not been completed, and, therefore, 
had not been inspected or accepted by the city. 
Kirby’s Digest, Secs. 5644, 5647, forbids the 
board of public affairs to make any contract 
with any person associated in business with or 
related within the sixth degree of consanguinity 
or affinity under the civil law to any member of 
the board or member of the city council, and 
declares that every contract in which any for- 
bidden person shall have an interest shall be void. 
In referring to this statute the court declares that 
it does not justify a member of the board in becom- 
ing interested in a contract, even after it has been 
made to the lowest bidder, when his duty requires 
that he shall inspect and determine whether or 
not the.work due under the contract shall be 
accepted by the city. In this case the original 
contract with the contractor was valid, for no 
member of the board or council was interested 





therein, but the subsequent contract, by which 
the contractor, before his work had been com- 
pleted and accepted, assigned his claim against 
the city under the contract to the bank, of which 
the mayor was president and a stockholder, was 
within the rule that contracts which place the 
individual interests of public officers in conflict 
with their duty to the public, places them under 
an inducement to act in violation of such duty, 
and are illegal. By the assignment the mayor 
as president and stockholder of the bank became 
interested in a contract, the work done under 
which he, as a member of the board of public 
affairs, had to approve and accept for the city. 
The conclusion is that such contracts were void 
under the statute, which was only a restatement 
of the rule of the common law, and being illegal, 
no court could enforce them. 


SALES. (Contracts.) Idaho. — Harrison et al. 
v. Russell & Co., 87 Pac. Rep. 784, is a case which 
presents the disposition of courts to hold parties 
to contracts to justice as between themselves, 
regardless of limitations which one party may 
attempt to attach to the agreement. The con- 
tract in question was one for the sale of a thresh- 
ing machine containing a warranty limited and 
conditioned by the following provision: ‘‘Con- 
tinued possession or use of machinery for six 
days shall be conclusive evidence that the 
warranty is fulfilled to the full satisfaction of the 
undersigned, who agree thereafter to make no 
further claim on Russell & Co. under warranty.”’ 
Notice of defects in the machine was not given six 
days from time of delivery, but was given six 
days after use was made of the machine. The 
court, in holding that such notice was sufficient 
within the terms of the contract, said: ‘‘ Now it 
certainly could not have been the fair intention 
of either of the parties that the purchaser should 
for the purposes of this warranty be considered in 
possession of the property until such time as they 
might have the property at a place where it would 
be possible to use it for the purpose of threshing 
grain. The company and its agents, when selling 
this property to plaintiffs, undoubtedly learned 
their place of residence and the community in 
which they expected to work and operate the 
property. It certainly could not be said that 
the six day period began to run at the time of the 
receipt of the machinery from the warehouse, if, 
as a matter of fact, the purchasers would have 
had to transport the machinery 75 or 100 miles 
across a mountainous region in order to reach the 
community where they lived and expected to do 
threshing. A construction that would hold the 
‘possession’ of the machinery in this warranty 
to commence, in every case, at the time the 
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machinery was received at the depot or warehouse, 
would convert the contract of warranty into 
simply a waiver of warranty and give the pur- 
chaser no benefit whatever.” 


This case is far from satisfactory from a logical 
standpoint. It seems to be one of those cases 
where the court has taken it upon themselves to 
make a contract for the parties, rather than to 
interpret the contract which the parties made. 
The parties agreed that “ continued possession or 
use of machinery for six days shall be conclusive 
evidence that the warranty is fulfilled; ’? but the 
court has read into this an implied condition that 
the possession should be “at a place where it 
would be possible to use it for the purpose of 
threshing grain,” and held that the plaintiff should 
have been allowed to submit evidence to the jury 
to establish the fact “that it was impossible for 
them to use or test the machinery for any given 
length of time after they received it at the defend- 
ant’s warehouse.” It is in effect construing the 
word “ possession ’’ as equivalent to the words “‘pos- 
session where it would be possible to use it 
for the purpose for which it was intended.’”” We 
do not consider that the case is likely to have any 
great influence in the construction of warranties. 

Oscar Storer. 


SHIPPING. (Passengers.) U.S. D. C., N. D. 
Wash. — The case of The Charles Nelson, 149 Fed. 
Rep. 846, discusses the liability of a vessel for 
carrying an excess number of San Francisco 
refugees from that city at the time of the earth- 
quake. The libel was filed by some steerage 
passengers who alleged an insufficient number of 
berths, overcrowding, lack of water, etc., and also 
asked for the penalty for carrying more passen- 
gers than allowed by the certificate of inspection. 
The evidence went to show that on account of the 
difficulty in communicating between the different 
offices of the steamship company during the con- 
fusion then existing, several steerage tickets in 
excess of the number allowed by the certificate 
of inspection had been sold, but that every rea- 
sonable effort had been made to prevent more 
than the lawful number of passengers from 
boarding the vessel. The steamer left at night, 
and there were no lights on the dock. After the 
number allowed had gone aboard the officer in 
charge directed other passengers appearing with 
tickets to return them to the offices where they 
had been purchased, with the assurance that 
their money would be refunded, and it was not 
until the next day, when far out at sea, that it 
was discovered there were several extra ticket 
holders and some stowaways on board. Every 
effort was made to have things as comfortable as 





possible, but as no water supply could be obtained 
at San Francisco and the fuel supply ran short, 
thus preventing the use of the condensers a part 
of the time, it was necessary to somewhat re- 
strict the use of water. The vessel’s accommoda- 
tions were not perhaps all that could be desired, 
but seemed to be as good as could be well pro- 
vided under the circumstances. The court dis- 
missed the libel, using the following language: 
“It is the opinion of the court, however, that the 
extraordinary conditions existing at San Fran- 
cisco when the voyage was undertaken justify 
and require the exercise of judicial discretion, 
and that according to principles of equity the 
libellants are not entitled to prevail. ... It is 
plainly apparent that the desire of libellants to 
get away from San Francisco was too strong to 
admit of any questioning of the sufficiency of the 
accommodations afforded by The Charles Nelson 
before going aboard of her, and their demands 
are as ungracious as would be the case if they 
had been castaways and were suing the rescuing 
ship which had brought them away from a deso- 
late shore.”’ 


This an interesting example of a defense be- 
cause of the existence of a sudden emergency. 
One who is in such an emergency acts reasonably 
for the benefit of all concerned is excused. The 
equitable nature of an affirmative defense is recog- 
nized hy the court. J. H. B. 


TRADE-MARKS AND TRADE-NAMES. (Copy- 
right.) N. Y., S.C. — The right of publishers of 
uncopyrighted books to restrain unfair competi- 
tion receives attention in E. P. Dutton & Co. v. 
Cupples, 102 N. Y. S. 309. Plaintiff had con- 
ceived the idea of getting out a set of Christmas 
books consisting of well-known hymns and poems, 
printed in illuminated type and illustrated with 
copies of old masterpieces, and in some instances 
by pictures made by artists employed by them. 
Portions of the work were in colors, and the 
volumes were bound in highly decorated covers. 
The subject-matter was old and of course not 
subject to copyright. Defendants by some photo- 
graphic process made cheap copies of plaintiff’s 
books and put them on the market. The court 
granted a preliminary injunction, saying: ‘‘ Upon 
the general right of plaintiff to protective relief, 
we cannot see any reason why the same rule 
should not be applied to a book that has been 
applied to a game or to cigars or to anything else 
which is distinguished by a label or by the dis- 
tinctive form or style of the package.” 


WATERS AND WATER COURSES.  (Subter- 
ranean Connection.) Cal. — Newport v. Temescal 
Water Company, 87 Pac. Rep. 372, is a case not 


































































CNRS PRA AD ge ew LU 


Get 


weed 








HAe OV OG Of SS 


1 Ve OS 











so 











NOTES OF RECENT CASES 323 





so interesting from the points of law involved as 
from the peculiarity of the facts in issue. The 
plaintiff was a water company which in the course 
of years had built up a trade of selling water and 
had invested in round numbers two million dol- 
lars. The water was taken from the Perris Valley, 
a basin of forty or fifty square miles in extent. 
Contiguous to Perris Valley is Menefee Valley, a 
somewhat similar, though smaller tract of land, 
separated by a ridge. The company in the first 
instance drew their supply of water almost wholly 
from the Perris Valley, but later, they attempted 
to draw water from the Menefee Valley, and it 
was attempted to enjoin them from so doing, on 
the grounds that the plane of saturation, when 
not illegally interfered with, stands from within 
eight to twenty feet of the surface of the ground; 
that upon their lands were growing trees, vines, 
grasses, and shrubbery, sustained by the waters 
so standing at this level; that by capillary per- 
colation, and like natural forces, these waters 
were drawn towards the surface, moistening and 
nourishing the roots of herbage and vegetation; 
that the effect of the pumping of defendant was 
to lower the plane of saturation, so as to render 
it impossible for the water to reach the roots and 
thus to destroy these vegetable growths; that 








Menefee Valley with Perris Valley formed a part 
of one and the same catchment basin, and that 
the effect of defendant's pumping in Perris 
Valley was to lower the plane of saturation, 
under plaintiff Newport's land in Menefee Valley, 
and thus to work the same disastrous result. 
The defense was that in a state of nature the satu- 
rated gravels in no way contributed to the 
nourishment of the vegetation, and that the 
lands were in great part alkaline and unfit for 
husbandry. It also was insisted by defendants 
that underlying the surface of Perris Valley and 
but a few feet below the surface, was a stratum 
of hard-baked clay known as “hard pan’’ below 
which stratum lay the saturated gravels, and 
which stratum prevented the capillary drawing 
of the waters to any point so near the surface as 
to aid vegetation. It was also urged in defense 
that on account of the money invested and the 
greatness of the work, that an absolute injunction 
should not be granted, but that damages, if any, 
should be allowed in lieu of such absolute injunc- 
tion. The lower court sustained the contention 
of the defendant, and the appellate court upheld 
their decision in denying the absolute writ of 
injunction, and allowing an injunction condi- 
tioned on the payment of the damages incurred. 
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r Wuen Governor Guild was recently called 


. r*& upon to appoint a new associate justice for 
the First District Court of Eastern Middle- 
lok’ .sex the name of Albert R. MacKusick of 
) ~~ ¥S/Malden was prominently mentioned. At about 
this time he received the very remarkable 
letter, a copy of which we print below. We 
have not yet discovered whether Alberto 
recovered his damages or not. 
‘* 124 Madison Ave., 
North Cambridge, 
Jan. 3, 1907. 


—_— 





4 mor Sir; 
+ t. I humbly beg allowans to give to your 
/ ~“henér best wishes for luky candidature in 
regard to your mater of aspiring Judgship 
I hear from my lawyer and from Italian 
papar I read how you maybe Judg in Malden. 
I think Judgs ought be elected by peeple then 
uy Maybe best Judgs like your honor get in if 
“Judgs elected were Judg Dewey should per- 
haps be again choose in Boston once more and 
you a republican and grand armee oficer I 
vote for you in Malden sure, only I liv in 
North Canbidge. I feal care for good Judg- 
ship in Malden bekaus thers my lawyer he 
mak the suit gainst ice company who damag 
my little boy an I know if you gett chose not 
hard sort Judg for to let Trusts rob poor 
italians sqeezed litle boys fote with ice blok 
so I pray the Saints to help you to get a Judg 
in Malden where my suit is and you will 
rember prays peep! who like wood to vote for 
you. 
With depess reverencial respets and devo- 
tissi solicitacion for felicitous candidature 
Hopingly 
Antonio Garabediano. 
My littl boy got damagd named Alberto 
like you honor in italian.’”’ 
What is a Team ? — At the commencement 
of the head-note and of the report of Osborne 
v. Boston Ice Co., 191 Mass. 596, it is said 
that the action was for personal injuries from 
being kicked by one of ‘‘ a pair of horses attached 
to an ice team.”” It isa matter of wonder how 
in a book of this character the word team 
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could have been used to describe anything 
but the horses themselves, and, if it was not 
used for that purpose, how it could have been 
used to describe anything that they were 
attached to. 


SEEN IN NEW YORK 


““Maup says she loves to see other people 
made happy.” 

‘* Now I understand why she goes to every 
trial for divorce in town.” 

‘“‘BripGet,” said the noted judge’s wife to 
her new cook, ‘‘my husband is a great man. He 
has sentenced some of the most noted criminals 
of our day.” ' 

‘* Faith, an’ long afore I come here I heard he 
was quite sententious.” 

‘‘ Briccs’s ward is the most beautiful girl 
and he has cheated her out of fifty thousand 
dollars, but he doesn’t consider it a crime.”’ 

‘“* What does he call it?” 

‘“* He calls it ‘ doing the handsome thing.’ ”’ 

As Howard was paying his fine for scorching, 
he asked the magistrate enthusiastically: 

‘‘ Have you ever noticed the shadows made 
by a swiftly running auto? ” 

‘“* Yes,’’ said his Honor, ‘‘ Ihave. Have you 
ever noticed the shades?” 

A PRETTY girl went to a famous New York 
lawyer last month and asked him to conduct a 
breach of promise case for her. 

‘““What evidence have you?” asked the 
noted jurist. 

‘‘ Evidence in plenty,”’ replied the broken- 
hearted one. Then she burst into tears and 
added: ‘‘ In the first place he always called on 
me in a business suit, and — and — and in the 
second he has married another girl.” 

‘Peter NeEweE tt tells a story of a little 
Southern boy who sat reading while his colored 
mammy was doing the mending. The child 
looked up and asked: 

‘“Mammy, what does ‘lapse of justice’ 
mean? ”’ 

“For de Lawd, honey, I sut’inly doan 
know. All de justices what visits your pa 
am so fat dey aint got no laps.’”’ — Henry 
Miller, New York City. 
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Much Law, Poor Case.— Among lawyers 
there is a saying that in the trial of a case an 
attorney, if light on facts, must be heavy on 
law. The other day an attorney was prepar- 
ing to leave his office, in one of the big office 
buildings, to go to the court-house to try a 
case. From the shelves of his library he had 
taken many large law books containing deci- 
sions and opinions of higher courts. At inter- 
vals a boy went in and out of the door, and 
each time he bore in his arms a stack of the 
books, which he carried to an express wagon 
that stood in the street below. The attorney 
was to use the books in the court-room. 

Another lawyer, who is of Southern birth, 
and who always addresses his friends with 
some army title, watched the boy as he went 
in and out, carrying the law books. Then he 
dug his hands deep into his trousers-pockets 
and said to the lawyer: 

“Well, Ah’ll sweah, Kunnel, you must have 
no case at all.’”’ — Kansas City Times. 


Fees. — Client. — This bill of yours is exorbi- 
tant. There are several items on it I don’t 
understand. 

Lawyer. — I am perfectly willing to explain 
it, but the explanation will cost you five 
dollars. — Christian Register. 


Advice of Counsel.— The magnate faced 
St. Peter. 

“What sort of a life have you led?”’ in- 
quired the keeper of the gates. 

The face of the magnate grew dull and stolid. 

‘“By advice of counsel,’’ he replied, “I 
refuse to answer.” 

The gatekeeper slowly nodded. 

‘In that case,’’ he said, ‘‘ you had better 
consult your counsel before this goes any 
further. He is waiting for you in the ante- 
room below.” 

Whereupon the saint pressed the button and 
the elevator platform upon which the magnate 
was standing dropped into the sulphurous 
depths. — Cleveland Plaindealer. 


Incompetent.—In a lawsuit in Pennsyl- 
vania not long ago the question was put to a 
miner on the witness stand: 

‘Were you ever hurt in the mines? ” 

‘““Indade I was,” responded the man; “I 
was half kilt once.” 

“Now tell the court whether you. were 


injured at any other time,” continued the 
cross-examiner. 

“Yes. I was half kilt in another accident 
shortly after that.” 

“Your honor,” smilingly interjected coun- 
sel for the other side, ‘‘ I object to this man’s 
testimony.” 

‘“* Upon what ground? ”’ asked the judge. 

‘On the ground that, having been half 
killed twice, he is a dead man and therefore 
incompetent as a witness.” 


GLADSTONE’S SENSE OF HUMOR 


The Lord Chief Justice of England doubted 
some of the marvels of Mr. Gladstone’s really 
wonderful memory, and once, hearing a story 
of Gladstone’s early years, he determined to 
improve upon it. So he said that he remem- 
bered when he was only six months old, and 
lying in his cradle, he saw his nurse surrepti- 
tiously help herself to a glass of brandy, and 
said to himself: ‘‘ As soon as I can speak, 
shan’t I tell my mother!” ‘“ The thing is 
absolutely impossible,” was Mr. Gladstone’s 
comment, in his gravest tone. The Lord 
Chief Justice said afterward that he had been 
beaten because he had reckoned on Mr. Glad- 
stone’s having a gleam of humor. ‘‘I was 
mistaken,”’ he said sadly. — Christian Register. 


An Aboriginal Writ.— A _ suggestion for 
simplification of pleadings is found in a valu- 
able and interesting brief prepared by Hugo 
A. Dubuque, City Solicitor of Fall River, 
accompanying a petition to the legislature 
for a grant of lands in the Fall River Indian 
Reservation which contains much entertain- 
ing Indian lore. He says ‘‘ Some of the pray-” 
ing Indians were at times’ given minor offices 
such as constables and justices of the peace, 
with jurisdiction over their own people. And 
they were highly pleased with these commis- 
sions. The following warrant directed to an 
Indian constable was issued by one of these 
native magistrates. For sententious brevity it 
is in striking contrast with our modern writ: 

‘“«*T Hihoudi, you Peter Waterman,— Jeremy 
Wicket, quick you take him, fast you hold him, 


> 9) 


straight you bring him before me, Hihoudi’. 


Legal Plea for Her Hand.— The judge’s 
daughter was perturbed. 
‘* Papa,” she said, knitting her pretty brow, 








““T am in doubt as to whether I have kept to 
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the proper form of procedure. In law one can 
err in so many little technicalities that I am 
ever fearful. Now, last evening, George ’’ — 

The judge looked at her so sharply over his 
glasses that she involuntarily paused. 

“T thought you had sent him about his 
business,”’ he said. 

“I did hand down an adverse decision,’”’ she 
answered, ‘‘and he declared that he would 
appeal. However, I convinced him that I 
was the court of last resort in a case like that, 
and that no appeal would lie from my decision.”’ 

“Possibly the court was assuming a little 
more power than rightfully belongs to it,” 
said the judge, thoughtfully; ‘“‘ but let that 
pass. What did he do then?” 

“* He filed a petition for a rehearing.” 

“The usual course,’ said the judge, ‘‘ but 
it is usually nothing but a mere formality.” 

‘“*So I thought,”’ returned the girl, ‘‘ and I 
was prepared to deny it without argument, 
but the facts set forth in his petition were 
sufficient to make me hesitate and wonder 
whether his case had really been properly pre- 
sented at the first trial.’ 

“Upon what grounds did he make the 
application?’ asked the judge, scowling. 

“* Well,” she replied, blushing a little, ‘‘ you 
see he proposed by letter, and his contention 
was that the case was of that peculiar charac- 
ter that cannot be properly presented by 
briefs, but demands oral arguments. The 
fact that the latter had been omitted, he held, 
should be held an error, and the point was such 
a novel one that I consented to let him argue 
it. Then his argument was so forceful that I 
granted his petition, and consented to hear the 
whole case again. Do you think ”’ — 

‘“‘T think,” said the judge, ‘‘ that the court 
favors the plaintiff.’”” — Chicago Post. 


In Utah. — The difficulties of an adminis- 
trator in Utah were recently demonstrated by 
the following questions propounded by the 
court to the perplexed legal representative of 
a deceased poligamist: 

The Court.— How many wives did your 
father have, Mr. Scott? 

Mr.* Scott, the administrator. — You’ve got 
me there, judge. I have found five, but I’m 
told that he had two or three more. 

The Court.— How many children did he 
have? 











The Administrator.— Well, I’ve rounded 
up sixty, your Honor, but I believe there are 
some more scattered around the country. 


Wine at the Bar. — An applicant for admis- 
sion to the Bar of a district court of a territory 
which is now a state, was being questioned by 
the examining board. The examination was 
nearly finished, and the applicant was begin- 
ning to wonder what right he had to aspire to 
legal honors, when the gravity of the situation 
was relieved by the following questions: 

Q. — Mr. Blank, now that the examination 
is about concluded, I desire to ask you if you 
have brought with you a case of wine? 

A. — Why, I didn’t know.that wine should 
be produced on an occasion of this kind. 

Q.— Well, Mr. Blank, do you think we 
could possibly recommend you for admission 
to the Bar if we were not drunk? 





Advertising.—The difficulties that the young 
men of the profession have to contend with 
was recently illustrated by a letter received by 
a publishing house from a beginner in one of 
the small towns of the far west. The letter 
contained a postal card on which was written 
an acknowledgement of the receipt of an order 
for: two hundred and fifty volumes of the 
American Reporter system of reports. The 
letter read as follows: 

Gentlemen:—I intend to buy the full set of 
the American reports when I am able to do 
so and on the strength of my promise, which 
is made in good faith, I want you to do me a 
favor. You will find enclosed a card, which 
please mail to me. I am located here in a 
very small town where there are but two 
lawyers besides myself, but.they are old men 
and have all the practice cornered. They also 
have plenty of books, while I have but about 
a dozen that I have picked up here and there. 
Now, I have often heard it said here, and the 
people believe it, that one can’t practice law 
without lots of books, and that if I were able 
to make such a showing in regard to books I 
would get some practice. If, therefore, you 
will mail me the enclosed card the post mis- 
tress will read it and spread the news, and 
the result, I hope, will be what I have been 
struggling for. 

Sincerely yours, 
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Text from the Wrong Side.— A _ Boston 
lawyer who was recently asked to talk to the 
boys of a business school prefaced his address 
by a few remarks. ‘‘My 
young friends,” he said, ‘‘as I approached the 
entrance to this room I noticed on the panel 
of the door a word eminently appropriate to 
an institution of this kind. It expresses the 
one thing most useful to the average man 
when he steps into the arena of life. It was 


” 


extemporaneous 





“Pull!” shouted the boys with a roar of 
laughter, while the horrified lawyer recog- 
nized that he had taken his text from the 
wrong side of the door. — Boston Herald. 


Mistrusted. — ‘‘I used to know Mr. Sneeker, 
who was with your firm. I understand he is a 
tried and trusted employee 

‘* He was trusted, yes, and he’ll be tried, too, 
if we’re so fortunate as to catch him.”’ — Phila- 
delphia Press. 





Divorce. — Abraham Leakin, a New York 
tailor, brought action in July for divorce from 
his wife, Dvosi, alleging that ‘‘ she ”’ is a man. 
They had been married eleven years. 

A Long Island man, whose wife had decided 
to establish residence in Sioux Falls that she 
might divorce him, traveled west with her, as 
she was unaccustomed to going about alone, 
and didn’t like to, anyway. 

A Manchester (Eng.), mechanic applied for 
separation from his wife on the ground of her 
“goodness.”” ‘‘She puts in so much time 
prayin’ for me,” said he, ‘“ that she has no 
time for housework, an’ I have to do the 


?»» 


cookin’. 


Heard Accepted the Authority. — The late 
Frank F. Heard, for many years a prominent 
member of the Boston Bar, was the author of 
a work on law which was much used and 
quoted by lawyers. He was once trying a 
case, the opposing lawyer being Gustavus 
Somerby. Mr. Somerby made his argument, 
when Heard suddenly said: ‘‘ That is wrong. 
What is your authority?” 

“F. F. Heard, page —,”’ replied Somerby. 

“Oh, well,” said Heard, “ if Heard says so 
it is so.” And the case proceeded, with much 


amusement on the part of the spectators. — 
Boston Herald. 








All a Matter of Doubt, Anyway. — A young 
man from the South who, a few years ago; 
was so fortunate as to be enabled to enter 
the law offices of a well-known New York firm, 
was first entrusted with a very simple case. 
He was asked by the late James C. Carter, 
then a member of the firm, to give an opinion 
in writing. When this was submitted, it was 
observed by Mr. Carter that, with the touch- 
ing confidence of a neophyte, the young South- 
erner had begun with the expression, ‘‘ I am 
clearly of opinion.” 

When this caught his eye, he smiled, and 
said: 

‘“My dear young friend, never state that 
you are clearly of opinion on a law point. The 
most you can hope to discover is the prepon- 
derance of the doubt.”’ — Success. 


The Verdict. — Judge: ‘‘ What is the verdict 
of the jury?” 

Foreman of the jury: ‘‘ Your honor, the jury 
yo? 


are all of one mind — temporarily insane! 
Lippincott’s. 


Friends. — Case on trial before justice of 
the peace in Texas. A lawyer suggested that 
he would like to be heard as Amicus Curiae. 

Justice, “‘ And pray what is that?” 

“‘ Friend of the Court.” 

Justice, with great dignity. ‘‘I will have 
it understood that this court has no friends.” 


Garnishment.—- A prominent attorney of 
the Galveston Bar used to tell this on himself 
as too good to keep. He represented a judg- 
ment for $800 and had failed to find any 
property of defendant. A curbstone broker 
came into the office and said he knew of the 
judgment and if paid ten per cent on it for the 
information, would show where the money 
could be reached. This was agreed to, payment 
when information accepted as satisfactory. 
Said the broker, ‘‘ The debtor has placed in my 
hands for sale bonds for more than amount 
of judgment, and I have sold but not delivered 
the bonds, and if you get out a garnishment 
against me will have the money before writ is 
served on me.” The ten per cent was paid, 
writ served, and broker was sent for and it 
was suggested that he pay the money into 
court. He replied, ‘‘ There is but one difficulty, 
as soon as the writ was served, I had use for the 
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money and spent it. You will get your judg- 
ment against me in due course of the law,’’ and 
it was done, and stands against the broker 
yet. To have held the money against the 
principal would have been a criminal offense. 
The garnishment made it a simple debt to 
garnishing creditor, and broker got amount of 
judgment and ten _per cent on it. 


A Strong Line. — Judge: With what instru- 
ment or article did your wife inflict those 
wounds on your face and head? 

Micky: Wid a motty, yer Honor. 

Judge: A what? 

Micky: A motty— wan av thim frames 
wid “God Bliss ur Home” in _ it. 

Expert Testimony. — In Hirschiis Tre 
Tadétics, the author says, ‘“‘ When experts aré 
put in they should be givento understa 
that they should make themselves plaserfo the 
jury. Ina recent case a phyertfan was called 
to give evidence in r to a certain injury, 
and the testi of the physician was as 
follows: ‘ erior to the right parietal emin- 
ence mning parallel with the conorary 
suture into the squamous portion of the 
temporal bone, there is a fracture of the bone 
as long and wide as the finger. Its edges run 
parallel to each other and are slightly arched 
with the convexivity posterior; the anterior 
‘is sharp, the posterior depressed. On the 
inner surface of the skull the vitreous table is 
detached and the dura lacerated. In addition 
there is found between the latter and the 
internal meninges a thick layer of blood 
coagula.’ It appeared that the subject had 
been kicked in the head by a horse.” 





Related. — Since we, in the United States, 
have begun to look up our ancestors so that 
we can join the Sons of the Revolution and 
similar societies, we have become more or less 
familiar with great-uncles, second cousins, and 
the like, but some of our adopted citizens are 
still a little ahead of us on relationship. This 
is illustrated by the following answers made by 
witnesses in court. 

“Are you related to the defendant?” 
counsel asked of a witness whose replies were 
being interpreted from the Yiddish. 


“Yes, I am related,” was the prompt 
reply. 

“* How are you related?” 

“My wife’s brother is married to the 
defendant’s sister-in-law.” 

And again; it was an Irishman this time. 

‘“* Are you related to the plaintiff?” 

“Sure, Iam. That is, I think I am.’ 

“In what way are you related?” 

“My father and his father were fourth 
Susins.” 


‘Shocking. — ‘‘I am sorry,” he said to the 
conveyancer as he laid a deed on the desk, 
“but my wife won’t stand for this.”” ‘“‘ Why 
not? It’sallright. Wecompared the descrip- 
tion with great care and we have been over 

/the whole deed and it is in the usual form.’ 


. gi the client, ‘ there isn’t but one 
le ong that I know of, but. you just look 
at that acknowledgment clause.” 


It read as the conveyancer rapidly ran 
through it, ‘‘ Then personally appeared the 
above named Mary Jones and acknowledged 
the foregoing instrument to be her free act and 
deed.”” Then he read it a second time and 
found to his horror that the typewriter had 
struck a ‘“‘k”’ instead of an ‘“‘m”’ in writing 
the word ‘‘ named.” 


” sc 


Damages. — He had had a serious accident 
and had told his attorney all about its general 
features and they were getting down to the 
details of the damages. 

** And how much,” asked the lawyer, 
your doctor’s bill?” 

““T didn’t have a doctor,” was the answer, 
“but I took five bottles of swamp root.” 


‘ 


‘ was 


Identification Complete. — Some humor was 
interjected into a case in a magistrate’s court 
in Germantown. Two local lawyers were rep- 
resenting plaintiff and defendant, and became 
excited and somewhat personal in their argu- 
ment. Matters proceeded to such a pitch that 
the lawyers began to call each other names. 
*“You’re an ass,’ said one to the other. 
“You're a liar!’ was the quick retort of the 
opposing attorney. Then the magistrate, in 
a very dignified manner, said, ‘‘ Now that the 
counsel have identified each other, kindly 
proceed to the disputed points.’’ — Philadel- 
phia Record. 
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